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PREFACE

1t is a curious fact that not even a single book
on the Criminal Law of Islam is available in the
Tnglish language. The reason for lack of such a
book is not known, but, at any rate, it absolves me
from offering an apology for venturing to treat of so
vast a subject. This work, the first of its kind, is
an attempt to appraise and elucidate the Penal Law
of Islam.

This book is the resalt of & deep study of the
worlss of the authorities on Islamic Law. T have
referred to these authorities in the Bibliography
instead of encumbering the reader with lengthy
footnotes citing the original sources. I owe an
enormous debt of obligation to all the eminent
Qcholars, particularly Maulana Syed Abu Ada
Maudadi, Syed Muhammad Qutb, <Abdul Qadir <Uda
Shahid, Justice S. A. Rahmin, Justice Muhammad
Sharif, Justice B. Z. Kaikdus, Mauliani Amin Ahsan
Islahi, Prof. <Abdul Hameed Siddiqi, Maulani
Khalil Hamidi and Malik Ghulam Ali, from whose
works T have drawn liberally while writing this
book.

1 am conscious of my shortcomings and imper-
fections, and leave it to those more competent than

(wis)




I to give the subject a comprehensive treat
their scholarship.

ment by

I hope this book will be of some practical use
equally to the Legislators, Judges, Lawyers, Social
.Refurmers, Students of Law and all others v;vho are
interested in an all-round and accurate information
on the Penal Law and Criminal Procedure of Islam.

In the end, my special thanks
’ are due t
younger .brother, Prof. Muhammad Ikr;: Sisdirgg
for bringing out the book in a beautiful form. J

LAHORE

MUHAMMAD I1QBAL
24th November, 1979 e i

CHAPTER 1

ISLAMIC CONCEPT OF CRIME

~ Before deciding whether or nots criminal should
be punished, we must determine the extent of his
responsibility for the offence he committed. Itis ta
be noted that Islam takes this into account when it
considers the question of crime and punishment.

Islam holds the balance of justice in the right
manner and insists on examining all conditions and
sircumstances connected with the offence, On
gtudying a crime Islam takes into consideration at
the same time the viewpoint of the criminal and
that of the community against which aggression
took place. In the light of such considerations
Islam prescribes the fair punishment which is in
accordance with the dictates of sound logic and wise
reasoning.

A person commits crime because he knows that
he can escape the grip of law for lack of evidence ;
he may succeed in getting acquittal through the
influence of persons or wealth. Last of all, if he is
punished, the punishment will be much less than the
magnitude of injury he has donme, or the wrongful
gain he has made. But the one who believes in the

1




existence of Alldh, and the life Hereafter may even
in the thick layers of darkness, desist from com-
mitting crime because of the fear that permanent
witnesses appointed on his shoulders by the Sovereign
are present and cannot be avoided in any way. He
will not be able to abscond and escape punishment.
However secretly a man may plot, everything is
known to Allzh. His recording Angels are, by at all
times and in all places, to prepare a record of his
deeds for his own conviction when the time comes
for final judgment. .The Holy Qur’an says :
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“Qr deem they that We cannot hear their secret
thoughts and private confidences? Nay, but
Our envoys, present with them, do record.”

(43 : 80)

Not only Alldh is having track and full record
of everything going on in this universe but also
according to Islam, this record of events is being
preserved and will be presented on the Last Day.
Each and every individual is answerable to Allih on
that Day and everybody will be either rewarded or
punished according to his deeds performed during his
or her life tenure in this universe. He may escape
punishment of any crime committed by producing
false evidence in this world, but in the next world he
or she is bound to face the consequences. The Holy

Qur'an says :
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*And every man's augury have We fastened to
his own neck. On the Day of Judgment We
shall bring out forhim a scroll, whick he will see
spread open. (It will be said to him :) “Read
thine (own) record : Sufficient is thy soul this
Day to make out an account against thee.”

(17 : 18, 14)
Again the Holy Qur’ﬁn snys ¢
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“And thou will see every sect bowing the knee ;
Every sect will be called to its record. This Day
shall ye be recompensed for all that ye did. This
Our Record speaks about you with truth, for
We were wont to put on record all that ye did.”

(45 : 28, 29)

Now this comprehensive system of belief in the
Unseen (One Allah), accountability on the Day of
Resurrection and Allah’s Own Guidance about right
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and wrong makes the behaviour and living of a man
quite distinet from the one having any other concep-
tion about man’s status in this universe.

Human behaviour over thousands of years
endorses this fact that the people who do not con-
sider themselves as answerable and respomsible to
Allzh, who act on this presumption that life is but of
this world only, who measure one’s success or failure
according to the attainments achieved in this world
in respect of wealth, power and popularity, who
depending upon their materialistic views reject
Allzh’s Guidance,do become a symbol of wickedness.
They live like animals paying least regard to any
mora) values. Actually their moral values follow
the footsteps of their desires and selfish ends. To
achieve these ends, they commit every sort of cruelty
and injustice. Their misdeeds convert the whole
universe into a hell for others. All the mischief was
introduced by Evil. The Holy Qur'an says :

il gl EL55 0 A 0 g SLi eb

“Mischief has appeared on land and sea because
of (the meed) that the hands of men have
earned.” (30 : 41)

Actually a man devoid of Allah’s Guidance and
the conception of accountability in the life Hereafter
may be a great man otherwise, but is bound to be-
have like a beast. He runs after the benefits, lusts
and comforts of the world and succumbs to tempta-
tions. Ieis so overpowered by avarice of these

5

low desires that he discards all the moral values.
He transgresses all the limits that he ought to have
observed. Such human beings are no doubt like
animals. The Holy Qur'an says :

5.
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“Many are the Jinns and human beings We have
made for Hell. They have hearts wherewith
they understand not, eyes wherewith they see
not, and ears wherewith they hear not. They
are like animals—nay, even worse, for they are
heedless (of warning)."’ (7 : 179)

Tt is but natural that man not believing in the
Unseen, Day of Resurrection and Likes and Dislikes
of Allzh should behave like an animal. After all, if a
human being does not posscss thie conception of

" aecountability on some day and thinks that he is not

going to be rewarded for his good deeds and punish-
ed for his bad actions, why should he act rightly,
why should he make sacrifice for others and why
should he undergo any sort of moral restraints ? It
is the fear of Alldh, surrender before His Almighty
Power and fear of the Day of Judgment that males
man to save himself from all sorts of erimes.
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CAUSES OF CRIME

Ayoclness

Therefore, Islam takes notice of these sins and tries
to remove them from the society.

(a) Tonner Urge

Islam works for removal of sins and thereby (B Envigrmposaiigfones snd iapmn et (o0

EM remoyes the chances of brewing crime, Every crime
is sin but every sin is not a crime. If the sin is
Femoved the brewing of crime will be minimised, but
if the sin remains unattended and the society is not
s.ecured from the sinners who have indulged into the
sin due to'the inner urge, crime will be rampant, and
no punishment will be useful in curing the criminals,

Man as a species of the living creature is in need
of food, clothing, shelter, comfort and other things
connected with the security of life and security of his
race, He labours and exerts for getting his needs.
If he can get his needs without any hinderance, dis-
crimination or preference for any person or a group
then there will be no inducement for a man to ach

Efail{ Bomanting) tunih Ton vasths

¢ : LN
d frhefifiore,'ﬂ;e bz?sm question is to reform the society unlawfully. Islam takes full responsibility to see
3 it iyt Jif: that the basic needs of life are provided, and takes
::ﬁ Secondly, Islam strives by various means to care of the nee('ls. of the destitute. 'I't« manages to
SR preclude cireumstan thab ; provide equal privileges and opportunities for every
LY RS ardteing whi;h Zi; 5 :ua;; i;ad'to e citizen to enable him to seek ecomomic livelihood.
4 and environments creat:rcizs:iosu : ;mgmer Frlge Then social atmosphere is created in which none is
Y e for it : quch as false : !
N suspicion, envy, malice, Bfl‘ilﬂnétg'ﬁe;pcr . compelled by force of circumstances 'to steal. To .,
R desire of godhood. It is the lust for power and desire remove adultery and suppress the desire of sexual 2
i L ] for exploitation that prompts him to project himself . mtercqurae, marriage has been made ('a&sy. Mixed -
on other people as god and extract their obedicnce, gathering of men and women and public appearance 5
| 'nee, 2 § 3
| force them to bow down before him in reverential \*_ of painted and pampoered women are completely pro- -

hibited. In the society so organised, having love

l awe and make instrument of self i v
el gaerondisement. ™ for virtues and hate for evils and sins, it will not be

9 Although no one can be punished for any of these 3

: . \
sing by any human society for the reason that none t.o]erated o (;-h: a;ctlgty e siisr {‘Jerson gy be
of these can be brought in a judicial court and none 0 B a3 [5). - DRI atit o
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difficulties for the citizens to earn their livelihood
through honest and legal means. In such a society
if any one would insist to carry on the evil designs,
try to encroach upon the right of others, pollute
the social atmosphere and commit crime when there

can be proved by documentary or circumstantial
e‘vxdence, yet a person who is under influence of such
8111&‘ may commit crime by causing injury to the
society or to the individuals in one way or the other,

&y st




was no incentive for doing so, it becomes absolutely
essential to isolate, eliminate, exterminate and annihj-
late such elements for security of the social set up.

It is for such elements that punishment is to be
inflicted and law should operate.

ISLAMIC CONCEPT OF PUNISHMENT
The punishment prescribed by the law cannot

be reduced or increased even under gentiments of
mercy. The Holy Qur'an says :

PRI T
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*“And let not pity for the twain withhold you
from obedience to Allah, if you believe in Allzh
‘and the Last Day. (24: 2)

From the above verse of the Holy Qur'an, the
following conclusions may be drawn :

1. Ifthe guilt is proved, the culprit must be
punished at all costs.

2. There should be no mercy in inflicting the

punishment,

3. The preseribed punishment ocannot be

replaced : () if the change is due to the
sense of mercy, it is disobedience, (b) if it is
due to the sense of cruelty, it is denial and

defiance and only a hypoerite can imagine
Or say 80,

RS !
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The Holy Prophet (peace and blessings of Allah
be upon him) is reported to have said :

An officer will be produced on the Day_ of
Judgment who reduced a stripe from th? .pun.:sh-
ment. He will be questioned for the reduct.xon. _(l‘xl
the ground of merey for Thy slave”, w1ll"be ]_11;
reply. “Were you more mercifl ull than N_[yselfd, 1.}All;];)
will say unto him, thus he will ‘be u@e_z_r_e ‘ ‘o )
taken to the Hell, /72000 O

Another oﬂice£ will be produced‘ who enha..nceg
the punishment by one stripe. He will l?e quet?tmne”
for his doing so. "MME‘%’W ;
will be his reply. Allah will say l.mto him, “Do ycl))u
stand wiser than Me” ? and he will be ordered to be
taken to Hell.

The above was the decision of the .mse wl?en
punishment was changed either way, but if reduction
or the enhancement is in view of the status of the
man it will become worst.

«A’isha (Allah be pleased wi.t,h her) rep_t;rtid
Allah’s Messenger (peace and blessings of‘ Allah e
upon him) as saying : “0 people, the nat}ons avef
gone, who were destroyed for the reason that o;e od
status if he committed theft wea overlooked an
when a poor powerless committed theft he was
punished.”

Object of Punishment

Humiliation for the convict and the lesson :’;r
the public is the purpose of punishment. Thus the

e Comd abse guolz St § o praphot Lut)
I @ dey . i P ahovnonnil (Pun) Eotined,
it A R T
0. o - Ao Atii. 4
(e e el T hman. sl




object of punishment is :

1. To award punishment to the culprit equal
to the magnitude of his guilt.

To prevent him for repeating the crime.

A2

3. To serve as a lesson for others so that in-
clmatlf)ns of erime be removed through this
operation and none may dare commit crime,

4. Punishment be given publicly so that the
?ﬂicer may not favour any one while inflict-
ing punishment. This public display will
ha.va. deterrent effect, and all those in the
pt{bllc who had inclination of committing
crime will know that they will have to

endure such punishment if they commit a
crime.

5. Protection of honour and chastity : In the
modern system very little value is attached
to the honour of man and chastity of
woman, We find that fornication is no
f:rime T.mder the modern systems. Adultery
is a crime to the extent that the adulterer
has infringed the right of the husband,

Islam assigns priority to the value
attached to the chastity of women and to

?hs respect and honour of men, Thersfore
it takes strong measures to preserve this,;
value, Thus we see that the severest punish-

ment is prescribed for persons who molest a

woman, or dishonour a man. Therefore

punishment is prescribed in this respect b;:

1n

Allzh and it has not been left to man to
impose punishment for such crimes at his
own discretion. Islam differentiates between
fornication and adultery. For the former
hundred stripes, and stoning to death for
the latter, are prescribed. For false accu-
sation, the punishment of eighty stripes is
also prescribed, and the criminal cannot
escape punishment unless he produces four
witnesses to prove accusation.

. Preservation of Life : In the modern system

apparently importance is attached to the
life of a man but the State has become a
party in all such cases instead of satisfying
the aggrieved. Therefore, the State punishes
a criminal unmindful of the fact that the
revenge exists or is washed out of the mind
of the aggrieved. Under this legal system
neither revenge is removed nor the recur-
rence of crime is checked with the result
that a long chain of murders and crimes
continues between the parties.

Under the Islamic Legal System, an
equal right of revenge is permitted, Eye for
eye, ear for ear, limb for limb and life for
life is the law. But this is the right of a
person who received injury or of his heir
and not the State as is seen in the other
Jegal systems. Therefore, the aggrieved can
forgive the accused or demand compensa-
tion instead of revenge. Islamic Law is s0
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clear and natural that if this law is enforced
the chain of erime which continues between
the parties involved for generation by
generation will be finished. The basic

object of Penal Law of Islam is eradication

-of grievance from the heart and mind of the
aggrieved party. R o

. Preservation of Property : In the un-Islamic
system highest value is attached to the
property and there is distinction between a
man of the upper class and a common man.
In order to protect machines and palaces,
gometimes hundreds of persons are shot
dead ; and there is nothing in the so-called
modern legal system to redress the aggriev-
ed. No such class distinction exists in
Islam.

Islam distinguishes between theft and
dacoity, embezzlement, bribery, dishonesty
and criminal breach of trust in prescrib-
ing punishments. Punishment for theft
and dacoity are prescribed by AllZh and
no one can make any change in it. As
regards punishments for embezzlement, it is
left to the digcretion of the Qadi. There is
also distinction in the crime of theft of
eatables, i.e., fruits, vegetables etc., in
regard to inflicting prescribed punishment.
A person who steals to appease his hunger
cannot be punished if he steals an eatable
to keep his soul and body together.

13

MAIN CHARACTERISTICS OF PUNISHMENTS

PRESCRIBED BY ISLAM

Punishments prescribed by Islam have been

severely objected to by the opponents of Islam.
Panishments in Islam include amputation of hand,
flogging and stoning to death and are thus con-
gidered very severe. But apart from being severe
these punishments have some prominent charac-
teristics which are not usually taken into account
while making this objection. Some of the chief
characteristics are :

1. These punishments are inflicted as a last
resort.
2. These punishments are inflicted to serve as
an example to others.
These punishments are reformative.
These punishments are retributive, and
redressive.
1. Punishment is inflicted as a last resort
Tslam does not remain in search of any victim
committing offence and as soon as it comes across
one itinflicts the punishments immediately. Actually
Islam leaves mo stone unturned to block all the
channels leading to a sin and it is in very rare cases
that one commits sin and is thus exposed to punish.
ment. For example we take adultery or fornication
and see how Islam imposes checks to wipe out their
very possibility.
(@) Internal Checks : Belief in the Hereafter is
the backbone of these checks. Islam ex-




14

plains that every action major or minor of
every human being isrecorded very accu-
rately and this record will be placed before
each and every individual on the Day of
Resurrection, thus rewarding or disreward-
ing him depends upon the nature of actions,
An act done in the thick layers of darkness
may remain a secret in this world but can-
not go unresponded in the life Hereafter.,
Even the feelings and passions taking turn
in the very corner of any Leart, is known
to Allah and cannot go unnoticed. In this
way apark from external checks Islam
establishes a permanent sort of internal
checks in the very heart of each of its
followers. This is the greatest check in the
way of incentives leading to sins,

(b) Exlernal Checks : Then Islam imposes ex-

1

s dual .to marry and makes the institution of
24 marriage as easy as possible, Celibacy has

ternal checks, which are again of two types:
INSTITUTION OF MARRIAGE

In the first instance it induces the indivi-

been condemned and it hag been ordained
that unmarried people must be brought into
the bondage ‘of marriage.  Bachelors if
!Jothing else do, generally start taking
interest in spreading foul news. Thus in
the Holy Qur'an it is said s

15
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“And marry those among you who ar single,
and those who are pious among your male slaves
and your female slaves ; if they are needy, Allah
will make them free from want out of His
Grace ; and Allgh is Ample-Giving, Knowing.
And let those who cannot find a match keep
chaste until Allih makes them free from want
out of His Grace.” (24 : 32, 33)

Hadith also lays great stress upon living in a
married state. The Holy Prophet (peace and bless-
ings of Allzh be upon him) is reported to have said,
() assembly of young people | Whoever of you has
the means to support a wife, he should get married,
for this is the best means of keeping the looks cast
down and guarding chastity, and he who has not
enough means, let him keep fast, for this will act as
castration.” (Bukhari)

According to another Hadith the Holy Prophet

(peace and blessings of Allih be upon him) said :

When a servant (of Allah) marries, he perfects half

(his) religion ; and let him fear Allzh in regard to

the remaining half. (Mishkaty

2. Monasticism as well as celibacy is dis-
allowed.
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3. If a man is not satisfied with one wife, he
is allowed to marry upto four ladies.

4. A widow is allowed to remarry as and when
she deems fit (except for a short period
after the death of her husband).

8. If a couple gets fod up of each other the
provision of divorce has been made, which
can be exercised by either of them.

6. After separation there is no restriction if
any one of them wants to remarcy (except
for a woman who is required to wait for a
few months or till the end of pregnancy).

| 7. Early marriage has been encouraged. Reward
in the Hereafter has been announced for
those fathers who marry their daughters as
soon ag 8igns of puberty appear.

8. Whereas the illegal sexual act (fornication)
between man and woman is said to be
severely punishable, the legal gexual act

(through marriage) is reported to be a part
of devotion.

RESTRICTIONS ON FREE MIXING
OF MEN AND WOMEN

Secondly, Islam puts restrictions on the general
mixing of men and women :

1. Women's activities have been restricted
within the walls of the house. Even when

17

coming out of their houses for certain
necessities of life women are forbidden to
display their beauty and make up and to
wear ringing and attracting ornaments, The
Holy Qur'dn says :

5
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«And stay in your houses and display no‘an your
finery like that of the Times of Ignorance.
(33:33)

2. The institution of ‘veil’ is the corner-stone
to guard the chastity of the women. The
Holy Qur'dn says :
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() Prophet ! say to thy wives and thy daughters

and the women of the believers that they should

cast their outer garments over their persons ; this

will be more proper, that they may b? known

(ladies of reputation) ; and thus they will not be

given trouble.” (33 : 59)

3. Even when coming across, men and women
are mot allowed to gaze at each other
lustily : The Holy Qur'an says:
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s> &l ol trd! S 4. Tslam lays great stress upon the privacy of
home-life, In the first place entering other’s
house without permission is forbidden: “The

Holy Qur'an soys :
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“Bay to the believing men that they should Jower
their gaze and restrain their sexual passions.
That is purer for them. Lo I' ADah is aware of
what they do. "And say to the believing women
that they should lower their gaze and restrain
their sexual passions and should not display
their ornaments except what appear thereof.”
(24 : 30, 31).
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0 you who helieve ! Do not enter houses other
than your own houses until you have asked
permission and saluted their inmates.” (24:27)

Another verse of the Holy Qur'@n rans thus :
B3 ARG Sl S W e 3 o

Islam does not allow that a man should cast 1 : i - 3
eyes upon women except his own wife or Mahrams
(the women of the prohibited degrees, closely related
to a man like mother, sister, daughter, ete.) in full
gaze. The first surprise look is naturally unavoid-
able, but the second sight upon ladies except those
mentioned above is not allowed. Such a sort of
looking at is'tantamount to fornication according to
a saying of the Holy Prophet (peace and blessings of
Alldh be upon him) who said that a man can commit,
fornication through all his senses, Staring is a
fornication of the eyes ; passion-arousing and artifi-
cial type of talk is a fornication of the tongue ; to
enjoy the voice is a fornication.of the ear, and to
touch and walk for an illicit act is the fornieation

of the hands and feet. ’QM’T&
U
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“Q you who believe! Let those whom Your right
hands possess, and those of you who have not
attained puberty ask permission of you three
times : before morning prayer, and when you
put off your clothes at midday in summer and
after the prayer of night. There are three
times of privacy for you.,” (24 : 58)

Privacy of home-life is not limited to the entering
of other houses only. But there are clear Ahadith
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of the Holy Prophet (peace and blessings of All]
be upon him) which forbid to peep into the hous
of others and to stay in front of the doors of other
houses while calling them out. As a coroll
reading the letters of others without their permissio
is a sin. Further the instructions not to enter in
houses without the permission of their inmates ai
not limited to the other’s houses only, but eve
entering into the house of the mother or sist
without seeking her permission is not allowed. On
& man asked the Holy Prophet (peace and blessin
of Allih be upon him): I am required to go to m:
mother frequently as there is none else to look aft:
her except myself, so should T seek her permissiol
each time I have to go to her ? The Holy Proph
(peace and blessings of Allah be upon him) said, “Di
you like to see your mother naked otherwise” ?

face to face talk, the question of mixed gatherings,
co-education, and their working together in offices
and factories does not arise. Even when talking
from behind a curtain the women should speak
firmly, so that someone having bad intentions may
not feel inclination in the talk.

6. Last but not the least is the overall system
ordained by Islam to keep the general
atmosphere of the Muslim Scciety pure of
false rumours and lustful talks. Islam does
not allow that its followers should propa-
gate sexual news and enjoy by playing with
the character of others. A false accusation
of adultery (gadhf) is punished almost as
severely as adultery itself. = The Holy
Qur’an says
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women face to face (with the exception o . elidl bt EgaldBBlY Brac sduutg) 9600

Mahrams), The Holy Qur'an says : 00 shul] o8 Sltlsly ] 33154 o) Yy (1o u::;
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”95"1‘3 f&"’hf e "c-h LU\"- 2o “And those who accuse free women of fornica-
tion, then do not bring four witnesses, scourge
them with eighty stripes, and never admit
evidence from them ; for such men are indeed
transgressors. Except those who repent afer
this and act aright, for Allah is Forgiving,
Merciful. (24 : 4, 5)

“‘And when you ask them (the wives of the Hol ‘
Prophet) for anything you want, ask them fro

behind a curtain, that makes for greater purity
for your hearts and for theirs.” (33 : 53

It is thus clear from the above verse of the Holy
Qur’an that when men and women are forbidden




22

It may be seen here that while in ordinary

matters two witnesses are required, in case of an J
accusation  of adultery four witnessess must be

produced. Thus a case of adultery can be established
on the strongest possible evidence.

In view of this comprehensive system of internal
and external checks, one can easily visualize the
general environment in which committing of an

' offence itself becomes almost impossible.  The last

nail'in this system, however, is thrust by the fear of
& severe punishment,

Thus the Penal Law of Islam ourbs fornication
and adultery by force as a last resort. Whereas the
moral teachings of Islam cleanse man within so that
he does not feel inclined towards sinning ; its penal
law regulates his external behaviour so that in case
the moral teachings remain ineffective, his evil
inclinations taking practical shape may be suppress-
ed by force.

The Holy Prophet (peace and blessings of Allzh
be upon him) said ; Protect the Muslims as far as
possible against the application of the Law, Lot the
culprit off if he can possibly be let off. For the Imam
making a mistake in forgiving is better than his
making a mistake in applying the Law. (Tirmidhi)

2. Panishments are Exemplary

Now one can easily think of the social set-up
in which such a comprehensive plan of checks is
excreised. But in spite of all these internal and

external checks if one still commits a crime, severe
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punishment shoald be inflicted on the con\.?icti be.catlse
he has no exense or justification. Even while mﬂlcltu?g
punishment, Islam still plans to make use of 1t in
one way or the other. By inflicting exempla._ry
punishment to a stubborn wrong-doer I.slam car'rlt‘s-
out psychological operation of all those in the_; E.()C‘.et}
having criminal intentions and trends. Tms.ls t :
object of gathering the ‘masses on the occasion o

punishing the adulterers. This is why 11a'nds or ffaeb
are cut off and this is why a punishment like aton-mg
to death is carried out in open day ligh-t. Hanging
somebody in the late hours o{'night‘as is prev.'lmlen't
in many present days’ so-called civilized countries is
not allowed by Islam, because it does not serve as an
example to others.

3. Punishments are Reformative

It may be noted that whenever in the Holy
Qur'an the punishment has been prescribed f.or an
offence, it has been concluded cither by advice or
by a threat of punishment in the life _Héreﬂﬂcr
mentioning Great Attributes of Allih Almighty. For
example, in cases of murder, the Holy Qur’dn says:
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“And he who dues this shall (not only) receive
the punishment (but) the chastisement shall be
doubled to him on the Day/of Resurrettion, and
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he shall abide therein in abasement.”
. (25 : 68, 69)
Further, the Holy Qur'an 8ay8

~ls i -

o &3 (XL LN 45T

“And there is life for you in the Jaw of retalia-
tion, O men of understanding, that you may
guard yourself,” (2:179)

In case of theft, the Holy Qur'an says :

jll 'a'JI 5;.;1-; ? g ,:' _ﬁh. .—.". (YA P
o Aol aloly adl W o0 O i
- = - J|- i ".-‘L,U.'

h Grasa

O ) g sae
“But whoever repents after his iniquity and
reforms himself, Allah will turn to him merci-
fully, for Alfah is Forgiving, Merciful.” (5 : 39)

In case of Qudhf, the Holy Qusr'ia says :
e sl ikl sl e wil o utsipes 48, 4o
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““......And do not admit any evidence from them
ever, and these it is that are transgressors.
]‘:,YL'L'l!t those who repent after this and act
aright, for Allah is Forgiving, Merciful.”?

(24 : 4, 5)
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Actually an individual who commits a crime
never gets rid of its bad consequences even after he
receives punishment in this world until and unless
he or she also repents and acts aright.

4. Punishments are Retributive

Islamic punishments, in the fourth place, are
retributive as laid down in the Holy Qur’dn

g
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“() you who believe | prescribed for you is
retribution in case of the slain : the free for the
free ; and the slave for the slave;and the
woman for the woman. And if something is
remitted for him (the offender) by his brother
(who has suffered the logs of his near one) then
let this remission be adhered to with fairness,
and let its payment (be made) in a goodly
manner.” 2 178)

Ite object is, therefore, to satisfy that emotion
of retributive indignation which in all healthy com-
munities is stirrea u7 by injustice.
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BASELESS CRITICISM ON THE PENAL
LAW OF ISLAM

Punishments prescribed by Islam are criticized
on the following grounds :

1. Punishments are severe, inhuman and bar-
barous.

A criminal being the victim of society is
entitled to medical treatment rather than
punishment.

1. Severity of Punishments

The Holy Qur’an provides for punishments for
murder, dacoity ; adultery ; theft and aceusation of
adultery. The punishment for murder is death but
an option is given to heirs to accept compensation
instead. Dacoity is punishable with death, or
amputation of hands and feet or imprisonment.
Theft is punishable with cutting off of hand. For
adultery the punishment provided in the Holy
Qur'an is flogging for unmarried and stoning to
death in the case of married persons.

The above punishments especially those pres-
cribed for theft and adultery have been condemned
severely by the Western people. They often say,
“Can we apply today the same barbarous punish-
ments which were inflicted long ago in the desert. Is
it permissible to cut a thief’s hand for five shilings” ?
It is rather astonishing that this objection is raised
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by those who justified most inhuman act of history,
the subjection of mankind to nuclear weapons
whereby hundreds of thousands of men, women,

children and even babies, all wholl_y—i;mocant persons,

were within no time put to death. How is it that
the twentieth contury permits the slanghter o

thousand innocent people in North Africa but
condemns the rightful punishment of one single

criminal !
oriminaj

Whatever view be taken of the extent of enormit;
of this act those who have justified it have subs-
cribed to the propesition that the inhumanity of
an actis to be decided not with reference to_the

act itself but with reference to its consequences,

They have subscribed also to the proposition that
in determining whether an inhuman act is justified
the innocence of the person who is subjected to it
and even the tenderness of his age is irrelevant.
But if these two propositions are accepted all
concentration eamps, purges, genocides, third degree
methods, and mass slaughtering of innocent persons
are justified provided only that the person who
perpetrated such inhumanities alleged that he was
acting for the human welfare. It is susprising to
note that while the twentieth century claims to be an
advanced and civilized century not even a hundredth
of the inhumanities witnessed by it were witnessed .
by any previous century.

It must be explained in the first instance that
the amputation of hand is the maximum punishment




BASELESS CRITICISM ON THE PENAL
LAW OF ISLAM

Punishments prescribed by Islam are criticized
on the following grounds :

1. Punishments are severe, inhuman and bar-
barous,

2. A criminal being the victim of society is
entitled to medical treatment rather than
punishment.

1. Severity of Punishments

The Holy Qur'an provides for punishments for
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adultery. The punishment for murder is death but
an option is given to heirs to accept compensation
instead. Dacoity is punishable with death, or
amputation of hands and feet or imprisonment.
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The above punishments especially those pres-
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by those who justified most inhuman act of history,
the subjection of mankind to nuclear weapons
whereby hundreds of thousands of men, women,
children and even babies, all wholly innocent persons,
were within no time put to death. How isit that
the twentieth contury permits the slaughter of forty
thousand innocent people in North Africa but
condemns the rightful punishment of one single

Whatever view be taken of the extent of enormit;
of this act those who have justified it havé subs-
cribed to the proposition that the inhumanity of
an actis to be decided not with reference to . the
act itself but with reference to its consequences,
They have subscribed also to the proposition that
in determining whether an inhuman act is justified
the innocence of the person who is subjected to it
and even the tenderness of his age is irrelevant.
But if these two propositions are . accepted  all
concentration camps, purges, genocides, third degree
methods, and mass slaughtering of innocent persons
are justified provided only that the person who
perpetrated such inhumanities alleged that he was
a.cti;gf——ai the human welfare. It is susprising to
note that while the twentieth century claims to be an
advanced and civilized century not even a hundredth
of the inhumanities witnessed by it were witnessed
by any previous century.

It must be explained in the first instance that
the amputation of hand is the maximum punishment
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t for theft. It is admittedly not to be imposed if the
theft be of a property less than nis@h. It is also
not to be awarded, in accordance with the practice
of the Holy Prophet (peace and blessings of Allah
be upon him) if fruit be stolen with a view of salis-
fying hunger. It is not applicable when the property
stolen is not kept in a properly protected place

Further such punishment is never inflicted where:
there is the slightest doubt that the thief was im-
pelled to commit crime due to starvation or hung;;

S i

: “This is evident from & rule laid down by the
second Caliph, Hadrat ‘Umar ibn al-Khattab (Alldh
b? tphlaused twith him), who is considered as one
of the most prominent Jurists of Islam.

‘Umar (Allzh be pleased with him) wasmknoszd;::
his rigidity in enforcing the rules of Shari‘ah ; there-
fore it cannot be said that he was lenient ’in the
interpretation of the law. It should be remembered
that Hadrat “Umar (Allzh be pleased with him) did
x}ot carry out the punishment prescribed for theft
z.e.,.amputation of the hand, during the year of
famine when there was some doubt that people
might be impelled to theft by hunger. B

- —

The above-mentioned rule is best illustrated b
the following episode : Y

"Ft was reported to ‘Umar (Allah be pleased with
hlm). that some young men in the service of
Hatib ibn Abi Balta‘a had stolen the she-camel
:)f a man from the tribe of Muznah ;: When
‘Umar (Allzh be pleased with him) questioned
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the young men they admitted the theft, so he
ordered their hands to be cut. But on the second
thought he said, “By God I would eut their
hands if I did not know that you employ these
young men and starve them so that they would
be permitted to eat that which is prohibited
unto them.”” Then he addressed their employer
saying : “By‘God, since I have not cut their
hauds I am going to penalise you with a fine
that shall pain you,” and he ordered him to pay
double the price of she-camel.”

This punishment is redressive. It also illustrates
a very clear and express principle : Punishment will
not be inflicted where there are circumstances which
jmpel the criminal to commit & crime.””  This
principle is supported by the saying of the Hely
Prophet (peace and blessings of Allah be upon him) :
«Avoid the execution of punishment by doubt.”

= Lyl 20,8 282,
Secondly, the punishments provided by the
Shari‘ah are applicable only when and where a proper
Islamic State exists. These punishments are a part
of Islamic system and if applied apart from that
system may be wholly inappropriate. The Islamic
State strives to ensure a fair distribution of wealth.
It is responsible for the support of every citizen,
regardless of his creed, caste, race, language, colour
or social status. The State is also responsible for
ensuring suitable job for all citizens. Where job
is not available or if an individual is incapable
of working, aid will be given to him from the
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Bait al-Mal (Public Treasury). According to a saying modification by reference to those subordinate §
of the Eo]y I:rophet (peace and blessings of Allah be and incidental purposes of punishment which 3
: :ll::,; 82;;:’):" ‘The Government is the guardian of we thus provisionally disregard. 3.‘?
: o “Were men perfectly rational, so as to act R
2 propfi‘g:rﬂ.:’f &the 'clr:mmm‘ for determin.ing the invariably in accordance with an enlightened %E;
4.5\ Of_the—gnj r punisk ment is whether the infliction estimate of consequences, the question of the 2 M*.)
/ ot ;; t,; ]?:n:s::“ l;nd ?0 the publi¢ good. This measure of punishment would present no ?\ :
z 3 B comﬁs:: \:lxth reference to what R /Jfl"';fr difficulty. A draconian gimplicity and severity E
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deterrent effect of the punishme tSIt, el‘n_hon gine Tewiald bel poudbione s BD HeBdte prtitex 3
ot ey T, nt to fnghtt.an those that all offences involve equal guiit, and to visit *
; ve no reasonable motive for with the utmost rigour of the law every devia- X
;| crime yeb feel a strong yearning for committin g ioh . ~
\,‘.; iR et st I T h g tion, however, s.hg t, from the appointed wnfy. <
g esires may be, the In other words, if the deterrent effect of severity K

E:g::“::’:m;':iligﬂ:;‘;lir;ll:ke E-“:hem. think twice were certain and complete, the best law would
with the prineiples &Gcepte(i ¥ i é“ accordance be that which by the most extreme and undis-
dence'a ‘very severe plmishment{ Flo.ern .]“_"Pl‘.ll- criminating severity effectually extinguished
b s S g 8 justified if it will crime. Were human nature so constituted  that

‘  threat of burning all offenders alive would
with certainty prevent all breaches of the law,

.Here an extract is given from Salmond’s
Jurisprudence, a standard work ‘on analytical juris- then this would be the just and fitting penalty

p]r_udenoe, where?n the learned author justifies burning for all offences from high treason to petty
alive as a punishment for all offences major or larceny.” s {3’,;

minor if such punishment would in fact deter persons
from committing offences :

Tt appears that the criticism on the severity
of punishments is due to a failure to realize the

liahi;i‘g;i::;?;d;:ing tht': measure of criminal spiritual nature of punishment. A punishment is
Wi aticoin tl'}:lcor:wemenf, to bestow exclusive not f:ruelly inflicted by_ one man on a.go-bher. It LT
B Pkad p e de_t.errent purpose of the . gacrifice offered by Society for maintaining the purity

s remembering, however, that the of its moral life and it is also, at least so far as
conclusions so obtained are subject to possible Muslims are concerned, an 1‘égne:mmt., and both
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these, that is, the sacrifice and the atonement ar
acts of the highest spiritual merit.

“Obedience to the law™ is the basic character-
istic of & true Muslim Society, Dr. Igbal says &
“The life of & Muslim ia from law alone.” That is
the whole substance of the teachings of the Holy
Prophet (peace and blessings of Allzh be upon him).
There are instances of guilty persons who came %o
the Holy Prophet (peace and blessings of Allah be
upon him) and forced him to inflict punishments,
even capital punishments on them, though no one
had charged them with any offence, and though the
Holy Prophet (peace and blessings of Allih be upon
him) made efforts to avoid listening to them.

That the amputation of hand does in fact prove

a deterrent will appear from the conditions prevail-
ing in a country in which it is now in force, that in
Saudi Arabia. It is well known that in that country
you can leave your house open and go to another
town, and you can leave your shops, even jewellery
shops unguarded when you go away to say your
~daily Prayers. Gordon Gaskell says : “Foreigners
consider this a horrible punishment but even they
admit that it has made Saudi Arabia the country
with the lowest orime rate in the world.”

Further it is not only in Islam that severe
punishments are preseribed. Even in other religions
certain crimes are punished severely. According to

1. Reader’s Digest, February, 1967.

the Old Testament 12 offences were punishable with
stoning to death. These included Sabbath-breaking,
inchastity (not adultery), blasphemy, striking or
even reviling a parent, false protension to prophesy,

iz witch-craft, idolatry and false evidence. Burning
/ alive had been in pre-Mosaic times punishment for

all adultery but in the Old Testament it was confined
to adultery committed with the priest’s daughter.
Death by sword or spear was also the punishment
for some offences. Jesus Christ said :

“And if thy right eye -causeth thee to
stumble pluck it out and cast it from thee : for
it is profitable for thee that one of thy members
should perish, and not thy whole body be cast
into hell. And if thy right hand causeth thee to
stumble eut it off, and cast it from thee ; for it
is profitable for thee that one of thy members
should perish and not thy whole body go into
hell,” (Matthew, 5 : 29, 30)

This passage may mean that the offending eye
or hand is to be severed or it may mean that the
offending member of society is to be eliminated, In
either case it is a severe punishment.

The severity of punishment is determined mainly
by the indignation which the eriminal act causes,
the importance of the need for preventing its
recurrence, and the capacity for endurance, generally
of the members of the society which imposes the
punishment. All these three factors are on the
decline in the present age. There is the greatest
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indulgence forsin, the need for purity of society
has greatly diminished in importance and the
eapacity for endurance is much less than it used
to be. It is agreed that the punishment pro-
vided by the Bible relates to a particular period
of human development, but it is to be observed that
they were much severer than the punishments
ordained by the Holy Qur'an and if they were
justified then, the Qur’dnic punishments are justified
now.

In the case of fornication and adultery, the
Islamie Law differs radically from the Western law.
The Western law does not hold fornication by itself
a crime ; it becomes a crime only when it is commib-
ted foreibly, or with a married woman. In other
words, according to the Western law fornication by
itself .is no crime ; the real crime is rape, or the act
of encroachment on the rights of the husband.
Contrary to this, the Islamic Penal Law looks upon
fornication by itself as a crime, and regards rape or
the act of encroachment as additional erimes. This
basic difference between view-points of the two
systems of law gives rise to the difference in the
punishment of the offence. In case of rape, the
Western law rests content with the sentence of
imprisonment only ; in case of fornication with a
married woman it requires the fornicator to pay
compensation to the husband. This punishment
cannot serve as a deterrent, it rather encourages
the people. That is why fornication is on the
increase in the countries where thislaw iz in force.
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On the other hand the Islamic Penal Law punishes
fornication and adultery so severely that the society
is automatically ecleansed of this crime for a long
time. That is why it has never become common in
the countries where the Islamic punishment for it
is imposed. Once the punishment ordained by
Shari‘ak is carried out, it so deters the whole
population that no one can dare commit it for years
to come. In a way it performs a psychological
operation on the minds of those having ecriminal
tendencies and this reforms them automatically.

The Western people a/b_}gr the infliction of a
hundred stripes. This is not becanse they dislike
the idea of physical torture. It is Dbecause their
moral sense has not yet fully developed. At first
they regarded fornication as something indecent ;
now they look upon it as a fun, as a pastime, which
amuses two persons for a little while.  Therefore,
they want that the law should tolerate this act, and
should not regard it seriously unless the fornicator
encroaches upon somebody else’s freedom or legal
rights. Evenin the case of such an encroachment
they regard it as a crime affecting the rights of one
person only. Hence, they think that a light sentence
or payment of compensation is sufficient punishment
for the crime,

Obviously, a person who holds such a view about
fornication will look upon a hundred stripes for it
as a cruel punishment. But if his moral and social
sense had developed, he would realize that fornica-
tion, whether it is committed with consent or foree,

hat
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and whether with a married woman or with an
unmarried one, is in each case a social crime that
aifects the whole society. This will naturally make
him me Jify his view about punishment, so that the
80ci.iy is saved from the ill-effects of fornication,
He wiil have to admit that since the motives leading

to fornication lic deep in the animal nature of -

man and since they cannot be eradicated by mere
suaprisonment or inflicting of penalties, strict mea-
sures have to be adopted for their complete eradi-
cation. For it is better to subject one or a couple
of persons to severe physical torture for the purpose
of safeguarding huadreds of thousands of people
against countless moral ..! social evils than to
infiiet light punishment on the criminals and so
jeopardise the well-being of ot oniy the society but
also of the coming generations,

There is  another reason for regarding the
inflietion ‘of a hundred stripes as cruel.  As pointed
out above, the Western civilization emerged as a
result of the urge of favouring the individual against
the society, and it has been built up on an exaggerat-
ed notion of the rights of the individual. There-
fore, even if an individual harms the society to his
heart's content, the Western people do not feel ii|
at ease ; they rather put up with it willingly in
most cases. But when the individual is proceeded
againgt with a view to protecting th.. *-hts of the
society, they shudder with horrc. ~nd 1] their
sympathies go with the individual as againtt the
society. Moreover, like all ignorant people, the
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Western people also have the special characteristic J
of regarding feelings as more important than reason.
Therefore, when they see the individual, as in a
particular case, being severely dealt with, they feel 2,
outraged at the sight of his suffering. But they - v o7
do not seem to comprehend the far-reaching effects 2k
of the damage that is'done to the society and the Zf“‘qff

coming generations, too.
g8 J “y/,:-%_;_.(’//vf J'_’}h”':
Islam recognises the strength and im ortunity l

of sex but it tries to satisfy the sexual instinct

through legal means i.c., marriage. Therefore, Islam

advocates early marriage and provides aid from the

Buait al-Mal (Public Treasury) for these who wish to

get married yet cannot afford to do so. On the

other hand, Islam purifies society from evil tempta-

tions which excite the passions. It also prescribes

lofty and noble ideals which exhanst excessive Ls{f*;":

vitality and direct it into the service of public vouy bugh

interest. It prefers that leisure time should be spent

in trying to become clager and nearer to Allzh, In

this manner Islam eradicates all temptations that

may lead to crime. Nevertholess Islam does not

hasten to inflict punishment unless the criminal ‘

has disregarded traditions and degenerated to

animality by committing adultery so openly that he

could be seen by four eye-witnesses, or he willingly

confesses. (
\

It may be said that the present economie, social
and moral conditions make it difficult for young
men to get married and consequently they are led
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to adultery. There is some truth in that. Bub

i when Islam is truly applied there will be no

> maddening craze, evil temptations which lead young

50 men to corruption, and there will be no pornogra-
Iy j gl_n_c_ 4 motion pictures, newspapers or songs. No
{_ju,)}_/ ;‘:;t::emg t.(lelmgtation will be wnlkﬁng along the streets.
O 5y 2 wi idbesno 'poverly which prevents people
e om marriage, - It is then and only then that people
may be called on to virtuous and 'they can be
virtuous. In such a case punishment may be inflicted

on .oﬁ‘enders because they have no excuse or justifi-

cation.  Thus Islam, in the first’ place, tries to wipe

out 'all circumstances and motives that may lead t
crime. y

J

¢ 'When considering the question as to whether
Pum?hments provided by Islamic Law are inhuman
1t.. Wl.ll be appropriate to compare such punishment;
with the punishments which were in force in the
Western countries till early nineteeath century.
'lI'he punishments prescribed by Islamic Law were
imposed in the 7th century A.D., and from what
has been stated above .it will appear that death
pana,}ty was provided in four cases i.e,, murder
dacoity, apostasy and adultery. It should be ramem:
bered that in Islam murder is a crime which can
'?e forgiven through compromise. And death sentence
{a awarded only when the slain’s relatives demand
it. Sira Ma'ida verse 33 recommends four punish-
ments for dacoity, and death sentence is awarded
only when the dacoit commits murder along with
robbery. As for adultery (by married persons) the
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Holy Prophet (peace and blessings of Allih be upon
him) ordered stoning to death for it. And throughout
the Rightly-guided Caliphate this was done, . The
Hanafite. school of thought are unanimous . onthis,
But what were the punishments. provided by the
Western countries ?. To | take g an  example the
case of -one of them, that: is England, upto early
nineteenth century. there were two hundred  and
twenty-three offences, the penalty for which ‘was
death. Thess included theft when the value of
stolen property was more than one shilling, rioting,
destroyinm floodgates; offences
against administration of justice, offences against
public health, offences against public revenue, rape,
forcible abduction and other sexual offences. Treason
was severely punishable. Even now in the case of
treason the sovereign can order that the head of
the convict be cut off while he is still alive.

It ‘will be observed that in severity there is
not much difference between the punishments
prescribed by Islam and those in force in England
till ‘early 19th century. Even ab the present time
there are countries where punishments are much
rigorous than those prescribed by the Shari‘ah. In
Soviet Russia for instance, there is death penalty
by shooting for some categories of theft, profes-
sional counterfeiting, aggravated forms of rape and
acceptance of bribe.

1t is because some Europeans have not studied
the reality of the Islamic concept of crime and
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punishment that they consider the punishments
preseribed by Islam as barbarous and degrading to
human digaity. They wrongly imagine that such
punishments—like the European civil punishments —
will be inflicted every day and on a mass scale,
They also fancy that the Islamic society indulges
in daily execution of flogging, hand-cutting and
stoning to death. But the fact is that such deterrent

5 ot e £
i Hudry TRRE b = 1/[.‘*-‘ ¢
bk 4 L e atfipno ccelocd 2.
e e Yadpieiian

41

instinets by society, religion, morality and tradition,
Later all schools of psycho-analysts followed Freud's
example but many of them did not agree with him
that sexual instinct was the centre of life. All such
schools regard a criminal as a passive creature who
is the victim of general and personal circumstances
amidst which he was brought up. They believe in

what is called “Psychological determinism’ that is

& Ppunishments have been executed very rarely. The
”\"3"' wfact that the punishment for theft has been executed
A4, only six times throughous a period of four hundred

to say, a man has no freedom of will or action with
respect to the psychological energy which acts
according to a predetermined manner.

?
'hl X? yearsis a clear proof that such punishment was
i

ot

primarily meant to prevent erime.

2. Concept of Mental Sickness

¥ Western countries regard the individual as the

centre of life. Such countries straiten the state

Y right to reetrict the freedom of individual, This

;bw , attitude is reflected in their concept of erime and
!

o

5},.}’;"’ punishment. They sympathize with criminals and
L

treat them gently because they are victims of
corrupted circumstances, psychological complexes
“"and nervous disorders which they could not over-
come. Therefore, such countries are inclined to reduce
penalties until—especially in moral offences—they
are no longer regarded as punishment.

At this stage psycho-analysis comes in to Justify
or explain away the crime. It will be noted that
Freud was the champion of the historical change
which regarded a criminal as the vietim of the sexual
complexes resulting from the repression of the sexual

I
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Thus the public opinion in the West (which is
considered to: be the fountainhead of law there)
and the legislators and courts have been much
influenced by the concept that in fact crime is not
a deliberate act but is the result of the criminal’s
mental sickness, who instead of being punished
should be treated sympathetically. Although this
impression has not resulted in the replacement of
prisons by mental hospitals but it has definitely led
to a softening of attitude towards moral crime and
toa greﬁment this is responsible for the increasing
rate of crime in Western countries. Apart from
the soundness of the argument put forth in support
of this concept when one sees crime spreading with
alarming rate in the countries where this concept
has been accepted and almost extinct where Islamic
regulations are in force, one is forced to ask that
after all what sort of a “mental sickness” is this
which is increasing in the West and receding in
Saudi Arabia ? If crime is actually a sickness and -
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punishment is no cure for it then in Saudi Arabia
too its patients should increase with the same rate
as they are in the West., But when we see that in
Saudi Arabia crime has almost disappeared then
surely this fact shows that the proper cure for this
sickness is not the one recommended by the Western
people ; and a surer cure is that Qisds, (retribution)
shoyld be meted out to the murderers in the open,
the hands of the thieves should be chopped off in a
public gathering, and those who commit adultery
should be whipped in public, This would work as
psychotherapy on the minds of those who harbour
criminal tendencies. P
Peanii(

CHAPTER 2

ISLAMIC LAW OF EVIDENCE (Shahadak)

The law of "evidence is very clearly laid down in
all books of Islamic Law, 'especially in the Hidaya
and the Durru'l-Mukhtar.

It is the duty of witnesses to bear testimony,
and it is not lawful for them to conceal it, when the
party concerned demands it from them. The Holy
Qurdn says :
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“Let not witnesses withhold their evidence when

it is demanded of them.” (2 : 282)
And again :
U el B0 G2 35 53601 1555 55

“And never conceal evidence for he who con-
ceals it, has a sinful heart.” (2 : 283)

In cases likely to result in corporal punishment,
witnesses are at liberty either to give or withhold
their testimony as they please ; because in such case
they are distracted between two laudable actions;

43
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namely the establishment of the punishment, and
the preservation of the criminal’s character. Con-
cealment of an offence of others is moreover, prefer-
able because the Holy Prophet (peace and blessings
of Allih be upon him) said to a person that had

borne testimony, ¢ \erily, it would ha
for you if you had concealed it”’; and also because

he clsewhere said, “Whoever conceals the vices of
his brother Muslim, shall have a veil drawn over his
own crimes in both the worlds by Allah.” Besides, it
has been inculcated both by the Holy Prophet (peace
and blessings of Allah be upon him) and his Com-
panions as commendable to assist in the prevention
of corporal punishment ; and this is an evident argu-
ment for the concealment of such evidence as tends
to establish it. It is incumbent, however, in the
case of theft, to bear evidence to the property by
testifying that “a certain person took such pro-
perty,” in order to preserve the right of the pro-
prietor.. However the word “taken’ must be used
instead of “stolen”, to the end that the crime must
be kept concealed. Besides, if the word “stolen’ were
used, the thief would be rendered liable to amputa-
tion ; and as where amputation is incurred, there
is no responsibility for the property, the proprietor’s
right would be destroyed.

The evidence required in a case of adultery is
that of four men, as has been ordained in the Holy
Qur’an (24 : 4) and the testimony of a woman in such
a case is not admitted. Al-Zubri says, “During the
time of the Holy Prophet (peace and blessings of
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Allah be upon him) and his two immediate successors,
it was an invariable rule to exclude the evidence of
women in all cases inducing punishment or retalia-
tion,” and also because the testimony of women
involves a degree of doubt, as it is merely a sub-
stitute for evidence, being accepted only where the
testimony of men cannot be had. It is, therefore,
not admitted in any matter liable to drop from the
evidence of doubt.

The evidence required in other criminal cases is
that of two men, aceording to the text of the Holy
Qur'an; and the testimony of women is not admitted,
on the strength of the tradition of Al-Zuhri above
quoted. In all other cases the evidence required is
that of men, or of one man and two women, whether
the case relates to property or to other rights, such
as marriage, divorce, agency, executorship or the
like. The Imam al-Shaf‘i has said that the evidence
of one man and two women cannot be admitted,
excepting in cases that relate to property, or its
dependencies, such as hire, bail, and so forth: be-
cause the evidence of woman is originaily inadmissi-
ble on account of their weakness of understanding,
their want of memory and incapacity of governing,
whence it is that their evidence is not admitted in
criminal cases.

In all rights whether of property or otherwise,
the probity of the witness, and the use of the word
“ashhadw’” (I bear witness) is absolutely requisite,
even in the case of the evidence of women. If,
therefore, a witness should say, “I know” or “I
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know with certainty” without making use of the
word “‘ashhadu’, in that case his evidence cannot be
admitted. With respect to the probity of the witness,
it is indispensable because it is written in the Holy
Qur'an :
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“Take the evidence of two just men.” (65 : 2)

It iz also because the probity of the witnesses
induces a probability of the truth.

If the defendant throws a reproach on the wit-
nesses, it is in that case incumbent on the Qadi to
institute an enquiry into their character, because,in
the same manner as it is probable that a Muslim
abstaina from falsehood as being a thing prohibited
in the religion he professes, so also is it probable
that a Muslim will not unjustly reproach another.

Tt is not lawful for a person to give evidence on
guch matters as he has not actually seén personally.

The evidence of any person who is property—
that is to say; a slave, male or female, is not admis-
gible, because testimony is of an ‘authoritative
nature ; and as a slave has noe authority over his
own person, it follows that he can have no authority
over others, a fortiori.

The testimony of a person that has been
punished for false accusation (gadhf) is inadmissible.
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The Holy Qur'an says :
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“But as to those who accuse married persons of
adultery and produce not four witnesses of the
fact, scourge them with eighty stripes, and
receive not their testimony for ever ; for such
men are wicked tronsgressors,—excepting those
who shall afterwards repent and make amends.”
(24 : 4, 5)
If an infidel who has suffered punishment for
qadhf (false accusation) should afterwards become a
Mislim, his evidence is then admissible; for al-
though, on account of thesaid punishment he had
lost the degree in which he was before qualified to
give evidence (that is, in all matters that related to
his own sect), yet by his conversion to the Islamic
faith he acquires & new competency in regard to
evidence (namely, competency to give evidence
relative to Muslims), and which is not affected by
any matter that happened prior to the circumstances
which gave birth to it.

Testimony in favour of & son or grandsen, or in
favour of a father or grandfather, is not admissible,
because the Holy Prophet (peace and blessings of
Allih be upon him) has so crdained. Besides, as
there is a kind of communion of benefits between
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these degrees of kindred, it follows that their testi-
mony in matters relative to each other is in some

degree a testimony in favour of themselves, and is,
therefore, liable to suspicion.

So also the Holy Prophet (peace and blessings of
Alizh be upon him) said, “We are not to credit (in
civil eases) the evidence of a wife concerning her
husband, or of a husband concerning his wife ; or of
a slave concerning his master ; or of a master con-
cerning his slave ; or, lastly,

of a hirer concerning
his hireling.”

The testimony of a convict or & person who has
committed a great erime, such as induces punish-
ment, is not admissible, because in consequence of
such crime he is unjust. _The testimony of a person
Wwho receives usury is inadmissible ; and so, also, of

“one who plays for a stake at dice or chess,

against the Companions of the Holy Prophet (peace
and blessings of Allih be upon him) and their dis-
ciples is not admissible, because of his apparent
want of integrity. It is otherwise, however, where
a person conceals his sentiments in regard to them,
because in such case the want of integrity is not
apparent.

The testimony of a Dhimmi with respect to each
other is admissible, notwithstanding they be of
different religions,

The Imam Aba Hanlfa is of the opinion that a
false witness must be stigmatised, but not chastised
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with blows. The two disciples are of the opinion
that he must be scourged and confined ; and this
also is the opinion of the Imdm al-Shafi4.

The mode of stigmatising a false witness is this
If the witness be a sojourner in any public strest or
market-place, let him be sent to that street or
market-place ; or if otherwise, let him be sent to
his own tribe or kindred, after the evening Prayers
(as they are generally assembled in greater number
at that time than any other); and let the stigmatiser
inform the people that the Qadi salutes them, and
informs them that he has detected this person in
giving false evidence ; that they themselves, must
therefore, beware of him and likewise desire others
to beware of him.

If witnesses retract their testimony prior to the
Qadi passing any decree, it becomes void ; if, on the
contrary, the Qadi passes a decree, and the witnesses
afterwards retract their testimony, the decree is not
thereby rendered void.

The retraction of evidence is not valid, unless
it be made in the presence of the Qadi.




CHAPTER 3

CRIMES AND PUNISHMENTS
IN ISLAM

Crimes

A criminal act is defined as one that infringes
public right ; a right whose infringement leaves

wider repercussions on the society.

From the viewpoint of Islam when  certain
primary public rights are violated the Wl:ong‘is cnll'ed
Masa’at, that is, crime or offence ; and it gives rise
to certain substitutory public rights in the form of
‘Uguibat or punishments. ‘Ugibat denotes the punish-
ments instituted in the Holy Qur'dn and Traditions
of the Holy Prophet (peace and blesaings of Allzh

be upon him).

According to the Islamic Law criminal offences

mostly concern :
1. Person

2. Property

3. Honour
4, BState
5. Religion
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6. Public peace and tranquillity

7. Decency or morals

Panishments

The Penal Laws of Islam are called Hudiid (plural
of [{add) ia Hadith and Figh. Hadd means prevention,
hinderance, restraint, prohibition and hence a res-
trictive ordinance or statute of Allah, respecting
things lawful and unlawful.

Punishment is divided into three classes :
(1) Hadd, (2) Qisds, (3) Tatzir.
Hada

The /add is a punishment the limits of which
have been defined by the Holy ' Qur'an and the
Sunnah. The following belong to this class :

1. ADULTERY : Punishment for adultery ig
stoning to death (Rajm) in case of a married
person,

2. FORNICATION (Zing) : For an unmarried

person punishment for fornication is one
hundred stripes.

3. FALSE ACCUSATION (Qadkf): Insinuating
a false charge of adultery against 2 married
man or a woman for which the offender
must receive eighty stripes.

4. | APOSTASY (Irtidad) : Renunciation or aban-
donment of Islam by one who professes
Islamic Faith. It is punishable with death.
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5. DRINKING WINE (Khamr): For which
the offender must receive eighty stripes.

6. THEFT (Sariga): It is punishable with
cutting off the hand.

CHAPTER 4

7. DACOITY, ROBBERY (Qat* al-Tarig) : For
robbery only, the loss of hands and feet,
and for robbery with murder, death either
by sword or crucifixion.

ADULTERY (ZIN4)

Adultery is an evil which opens the road to
other evils. Adultery is not only shameful in itself
and inconsistent with any self-respect or respect for
others, but it induces to invite many other evils.
1t destroys the basis of the family : it works against
the interests of children born or to be born : it may
lead to murders and feuds and loss of reputation and
property, and may also loosen permanently the
bonds of society. Not only should it be avoided
a8 a sin, but any approach or temptation to it should
be avoided.

The Holy Qur'an deseribes it as a foul thing and
an evil way, and the Muslims are prohibited from
going near it :

o Nasralad LI AN SiPaE S

Qisas

: Qisds stands for the return of life for life ina
case of murder. Retaliation (Qisds) is that punish-
ment which although fixed by law, can be remitted
by the person offended against, or in the case of a
murdered person, by his heirs. It is applicable to
cases of murder and wounding.

Ta‘zir

Ta‘zir is the punishment which is left to the
discretion of the court in regard to the form and
measure in which such punishment is to be inflicted.

- It is applicable to those crimes for which Hadid

SRoiSialind hifvhnd) BN prascebil: «“Nor come nigh to adultery for it is a wickedness

(or shameful deed) and an evil path.”” (17 : 32)

The punishments described above are the maxi-
mum punishments for the above mentioned crimes.
These can be reduced keeping in view the circum-
stances in which the crimes were committed, the
nature of evidence, and the motive of the criminal
with which he committed the crime.

The term Zind includes both adultery and forni-
cation, but there is a difference in the punishment
for these two offences.

Adultery is established before a Qadi, either by
53
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proof or confession. To establish it upon proof,
four witnesses are required,

Punishment

Adultery is an offence both against the person
and the honour of an individual. The punishment
preseribed by the Holy Qus'an ia as under :
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“The woman and the man guilty of adultery or
fornication, flog each of them with a hundred
stripes : Let not compassion move you in their
case, in a matter prescribed by Allah, if ye
believe in Allah and the Last Day : And let a
party of the believers witness their punish-
ment,” (24 : 2)
Zing includes sexual intercourse between a man
and a woman not married to each other, It, theres
fore, applies both to adultery (which implies that
one or both of the parties are married to a person
or persons other than the ones concerned) and to
fornication, which in its strict signification implies
that both parties are unmarried.

Definition of the state of Marriage which subjects an
Adulterer to Rajm (Stoning to death)

The state of marriage necessary to induce
lagﬁgon requires that the adulterer be of sound

&5

understanding and mature age, and a Muslim, free,
and who has consummated in a lawful marriage
with a woman at a time when she is also a sane
and free adult Muslim. This is the definition of
al-Tmim Aba Hanifa and al-Imam Aba Yisuf.
According to al:Im&m Muhammad and al-Imam al-
Shafis the state of marriage in question requires
simply that the adulterer be free, and a Muslim,
and one who has consummated in o lawful marriage
with a woman of the same description.

Tt should be borne in mind that the word Zind@
is used for illicit sexual relation whether between
two persons either of whom is marriéd to the third
person or between two unmarried persons, or between
one married and one unmarried person. In the
English language @ there is a difference . between
adultery and fornication. Adultery meang illicit
sexual intercourse of two persons either of whom is
married, whereas fornication means illicit sexual
intercourse between two unmarried persons,

Islam awards two different punishments for two
different categories of illicit sexual relation., For
fornication (i.e., between two unmarried persons) it
prescribes one hundred stripes both for the man and
the woman (24 : 2). And for adultery it is stoning
to death as we find in the Hadith.

It should be remembered that Islam is not the
only religion which has prescribed such severe
punishment for such a serious offence but for
preservation of the moral health of society so many




other religions have prescribed such serious punish-
ments.
Testament :

on Christianity state :

is stoning to death. ‘Abdullzh b. Mas‘ad (Allsh be

for e Y —_
1. Hastings, Diciionary of éhe Bible, Vol. I1I, p. 273.
2. Cheyne and Black, Encyclopaedia Biblica, C. 2722.
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Here are some of the verses of the Old

“And the man that committeth adultery with
another man’s wife, even he that committeth
adultery with his neighbour’s wife, the adulterer
and the adulteress shall surely be put to death.”

(Leviticus, 20 : 10)

“If a damsel that is a virgin be betrothed unto
a husband, and a man find her in the city, and
lie with her ; then ye shall bring them both
into the gate of city, and ye shall stone them
with stones that they die.”

(Deuteronomy, 22 : 23)

Apart from the Bible the other classical works

“The mode of execution varied with the stand-
ing of the woman ; a guilty wife was to be put to
death, i.e., strangled, along with her paramour;
while a betrothed woman who was seduced was
to be stoned.”!

“In the law the only recognized form of capital

punishment is by stoning...it fell to the witness
to cast the first stone.”s

As we find inthe Hadith, punishment for adultery

——
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pleased with him) reported Allah’s Messenger (peace
and blessings of Allih be upon him) as saying : It is
not permissible to take the life of a Musli ko
Boars testimony (to the fact) that there ia_no_gad
but AlER, and I am the Messenger of Allah, but
in one of the three cases : the married adulterer, a

life for life ap e deserter of his Din (Islam),

abandoning the community.
bl iy yime T

The words of the Hadith “al-Thayyib al-Zini®

. (the married person) elucidate the point that the

punishment prescribed in the Holy Qur'd@n for this
offence pertains to unmarried fornieators, and not
the married ones. This also shows that it is through
the Holy Prophet (peace and blessings of Allih be
upon him) that correct implications and meanings
of the Qur’an are determined. Thus there is no
contradiction between the injunctions of the Holy
Qur'dn and the Sunmah as both relate to two
different categories of offenders, the reason being
clear. When two unmarried persons indulge in sexual
intercourse they blast the moral health of the society,
but when the two persons either of whom is married
commit adultery they commit a more eerious offence,
by not only blasting the moral fibres of the human
race, but also destroying the sanctity of wedlock,

There is a difference of opinion amongst the
jurists as to the precise nature of punishment
prescribed for adultery. There is, however, no
difference of opinion that the punishment prescribed
for married persons is stoning to death and for
unmarried persons it isone hundred lashes. The
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difference is whether it is essential to combine
laghing with stoning as recorded in the jadith for
married persons and lashing with exile for unmarried
offenders. ,

(peace and blessings of Allah be upon him) as saying :
Receive (teaching) from me, receive (teaching) frgm
me. Allah has ordained a way for those (women).
When an unmarried male commits fornication with
an unmarried female (they should receive) one
hundred lashes and banishment for one year. And
in case of married male committing adultery with
a married female, they shall receive one hundred
lashes and be stoned to death,

The Imim Ahmad, Diwad al-Zihiri and Ishig
b. Rihawai on the authority of the kadith recorded
above, assert thatin the case of married persons
there are two punishments, i.¢., lashing and stoning,
and both should be awarded.

Ths other jurists who form an overwhelming
majority are of the opinion that it is not advisable
to award two punishments together as it was not
done by the Holy Prophet (peace and blessings of
Allzh be upon him) himself, but only in one case
and that too under execeptional circumstances. It
is narrated on the authority of Jabir b. “Abdullah
that a person committed adultery, and the Holy
Prophet (peace and blessings of Allzh be upon him)
punished him with one hundred lashes, but later
on, it was found out that the offender was a married
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one and then the Holy Prophet (peace and blessings
of Allah be upon him) awarded him the punish-
ment of stoning to death. Opinions differ whether
two punishments should necessarily be awarded to
tmmmm@.
According to al-ImAm al-Shifi'i, al-Tmam Abmad,
Dawid al-Zzhirl, Sufyan al-Thauri and Ibn Laila,
R punishiaent is cssential for this crime. According
to the Imaim Milik and Im@m Auzi‘i, the male
should get one hundred lashes and exile for one
year, whereas in the case of female only one hundred
lashes are enough and there is no need of exile,
Txile implics that the offender should be banished
from the habitation and sent to a place where the
shortening of Prayer is permissible. Zaid b. ‘Ali
and al-ImiAm Ja‘far 8adiq are of the opinion that
the purpose of banishment can be served also by
imprisonment.

The Imam Abd Hanlfa and his eminent disciples
al-Imam Aba Yasuf and al-Imam Zufar and al-Imam
Ammon
committed by unmarried persons prescribed punish-
nmﬁmm‘!mh is
a 80Tt Of 7@ ZIT given by a Qadi ab his own discretion,
For example, if the Qadi finds that the persons
who have committed adultery are immoral and the
relations between the male and female are so deep
that they are liable to commit this offence again,

then the Qadi can impose the punishment of banish-
ment for one or both of them.
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It is thus clear on the basis of the Holy Qur'dn
and the Sunnah that in case of Zind, if the parties
are unmarried, a punishment of one hundred stripes
each shall be inflicted, and if they are already
married, then they shall be “stoned to death.” =

Some people hold that the words used in
the Holy Qur'an are of a general nature and -in-
clude all kinds of Zanis (adulterers or fornicators),
married or unwmarried, frec or slave. Henco this
distinetion is not supported by the Holy Qur'an.
The punishment of one hundred lashes alone is
prescribed, the word Rajm (stoning to death) is
nowhere mentioned in the Holy Qus'dn as punish.
ment for Zing., TFurther the traditions relied on
in support of stoning to death are discordant
and fail to establish that any such PunisMﬂ
awarded after the revelation of the Surg al-Nir, In
a Tradition quoted in the Sahi); of al-Bukhart and
Muslim, ‘Abdullah b. ‘Abbas reported that. once
on the pulpit of Alldh's Messenger (peace and
Msaits of MR B B e T
be upon him) with truth and He sent down the Book
upon him, and the verse of stoning was included
in what was sent down to him. We recited it,
retained in ot memory end understobd it. Allzh’s
Messenger (poace and blessings of AllZh be upon him)
a%wﬁmm@he
married adulterer an ulteress) and after him, we
also_awarded the punidhment of stoning to_ dsath.
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1 am afraid that, with the Japse of time, the people

(mny forget it) and may say : We do not find the
punishment of stoning to death in the Book of
unishment ot stonin

Allah, and thus go astray by abandoning this dut
prescribed b Allah. Stoning to death is a dub

1afd down in Allah’s Book for marrie d
women_who commit adultery when proof is estab-
lisll_ggl.j_ (Muslim)

The Book is before everybody and there is no
reference to Rajm whatsoever. The ‘Alldma al-Suyutl
after a thorough examination of all the traditions
on the subject came to the conclusion : “The
assertion that a verse about Rajm was revealed~is
based on Traditions which are ahdd (isolated) .and
these cannot supersede the Qur’anio injunction or
cast doubt on its purity.’?

The question now arises if the punishment
prescribed in the Siira al-Niir is deemed as final,
the punishment of stoning is to be treated as
abrogated and if it is proved that the Holy Prophet
(peace and blessings of Allih be upon him) awarded
the punishment of stoning for adultery after the
revelation of the Sira al-Nir, then the punishment
prescribed in the Holy Qur'an (flogging) is to be
treated as amended. Such people are ignorant of
the fact that the punishment prescribed in the Holy
Mmmrmmw
1ent of stoning is prescribed by the Holy Pr
(peace an essings of Allah be upon him) for

1. Al-Suyiti, Ttqaw, Vol. II, p. 26.
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. married persons. Al‘Allame Badr-ud-Din al-‘Aini
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bas clearly stated that the Holy Prophet (peace and.
blessings of Allgh be upon him) awarded the punish-
ment of stoning after the revelation of the Sira
al-Niir. This Sira was revealed in connection with
the. incident of I/k and thus its revelation could
niot be_beyond the sixth yoar of Ijra. _There are,

no doubt, other statements which tell us that it_was

—_—

revealed earlier than that, say in the fourth or
fifth year of Hijra, but none claima it to be revealed
after the sixth. There is a kadith which shows Aba
punishment was given to an offender. He embraced

Islam in the seventh year of Hijra.!
i bad alapet R AL iy it

The majority of jurists, the four Im&ms, Ab
jurists hold that the order for stoning to death still
d before the Holy
Prophet (peace and blessings of Allih be upon him).
He as the best interpreter of the Holy Qur'in said
that, according to the Book, a married adulterer
and & married adulteress shall be put to death,
Who can be a gréater authority in interpreting
the Holy Qur'dn than the Prophet himself ? This
ordinance was carried out by Hadrat Aba Bakr,
‘Umar and other Caliphs that came after them.
Had the capital sentence in case of married

oulprits been abrogated, these Caliphs would not
have followed the command of the Prophet (peacs

1. Badr-ud-Din al-“Aini, ‘Umdat.ul-Qari; Vol, XXIII, p, 201.
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and blessings of Allih be upon him). Although
capital sentence has got no clear mention in the
Qur’dnic verses now éxtsant, there is no doubt that
there isindication of such a capital sentence in the

{

following verse : é

=58 B Moo 8 e

o o o0 P, ww S 28 a & .
Tl e Tag 22000 W SUT g Ll 2005 “fu,

Sha 8Fhoce Bo e g Bk iar P ole oleZie
P R FORCR el o.ﬂ;ﬁ:—h 342 O o5
—_

0 Repm S4d il Jaii 3
“If any of your women be guilty of indecency,
call for four witnesses from among yourseives
to testify against them, If they give evidence
snd prove the guilt, then confine them to their
houses until death comes to them or Allzh opens
some other way out for them.” (4 :15)

Here there is the sentence of death. “Way® has
been interpreted as the prescribed sentence. In
addition to this verse there are clear anthentic
traditions to show that the order of capital sentence
is still in force,

Abn Uméma reported that ‘Uthman bin “Affin
(Allah be pleased with him) ascended ona high
place on the day when the rebels surrounded his
house and said : I recite to you in the name of
Allzh. Don’t you know that the Messenger of Allzh

(peace and blessings of Allah be_upon him)said - It

is not lawful to take blood of & Muslim except for

il e s IE
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one of the reasons; fornication after marriage,
or infidelity after Islam, or wrongful murder -of

.| & person for which he is to"be killed. By Allzh,
ave not committed fornication either in the

Days of Ignorance orin Islam, nor have I turned

| retrograde since I took allegiance to the Messenger
" of Allzh (peace and blessings of Allzh be upon him),
nor have I killed any person whom Allzh has made
unlawful. So on what account will you put me to
death ? (Tirmidhi, Nasai, Ion Majah)

Hadrat ‘A’isha (Alldh be pleased with her)
reported ah's Messenger (peace and blessings of
Allah be upon him) as saying : It is not lawful to
shed the blood of & Muslim except where & married
person commits adultery, 4 person who apostatises

ummg Islam of one who kills a person.

asa’y)

Hadrat ‘Uthman (Allah be pleased with him)
reported Allah’s Messenger (peace and blessings of
Allzh be upon him) as saying : It is not lawful to
shed the blood of & Muslim except for three crimes :
Firstly who fornicates after marriage, punishment
for which is stoning to death (Rajm), secondly who
deliberately kills a person, for which Qisas is
applicable, thirdly a person who apostatises after
accepting Islam, his punishment is death, (Nasd'i)

The Kharjites and those other people: who do
not believe in the stoning to death of an adulterous
woman have quoted the following verse to prove

4
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their own point of view :
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“Then if they (the slave girls) are guilty of
indecency, after they have been fortified by
wedlock, they shall incur the half of the punish-
ment prescribed for free woman.” (4:25)

They argue that in this verse, the punishment
prescribed for an adulterous married slave girl is half .
of the punishment prescribed for a free ‘“married™
Muslim woman. If the punishment for an adulterous
fres married woman had been stoning her to death,
it is clear that there could be no half of this for a
guilty slave girl. This verse, is, therefore, according
to them, a conclusive proof that the punishment of
stoning to death does not exist in Islam.

The fallacy of the above argument becomes
obvious, if one uses common sense in the application
of the appropriate meaning of “muksanat”. In the
case of the guilty slave girl, it has been used in the
sense of “married woman’, enjoying the protection
of the husband, as is plain from the subsequent
clause, “after they have been fortified by wedlock.”
But in the case of guilty Muslim woman, half of
whose punishment is to be given, it means “free
Muslim woman”, enjoying the protection of her
family, and does not mean a “free married Muslim
woman'’, a8 has been misconceived by the opponents
of the punishment of stoning.

This' also shows that the punishment of one
hundred stripes prescribed for a woman guilty of
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fornication is for an un-married free Muslim woman,
half of which has been prescribed for a slave married
girl. It is obvious that an adulterons married free
woman deserves capital punishment for this heinous
crime because she enjoys the double protection of
the family and of the husband, and that punishment
is “stoning her to death,” Though the Qur'dn does
not explicitly mention the punishment of stoning

" her to death, it does indicate it in a subtle manner,
which the Holy Prophet (peace and blessings of
Alldh be upon him) understood and enforced. And
who else can understand the Qur’'@n better ?

From the above it is thus proved beyond
shadow of doubt that in case of married male and
female, the punishment for adultery is nothing short
of death.

Stoning to Death of Non-Muslim in case
of Adultery

‘Abdullah b. ‘Umar reported that a Jew and a
Jewess were brought to Allah’s Messenger (peace
/and blessings of Allah be upon him) who had
committed adultery., Allih's Messenger (peace and
blessings of Allah be upon him) came to the Jews
and said : What do you find in Torah for: one who
commits adultery 7 They said : We darken their
faces and make them ride on the donkey with their
faces turned to the opposite direction (and their
backs touching each other), and then they are taken
round (the city). He said: Bring Torah if you are
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truthful. They brought it and recited it until when
they came to the verse pertaining to stoning, the
person who was reading placed his hand on the verse
pertaining to stoning, and read (only that which
was) between his hands and what was subsequent
to that. ‘Abdullah b. Salam who was at that time
with the Messenger of Allah (peace and blessings of
Allah be upon him) said : Command him (the reciter)
to lift his hand. He lifted it and there was, under-
neath that, the verse pertaining to stoning. Allah’s
Messenger (peace and blessings of Allih be upon
him) pronounced judgment about both of them and
they were stoned. ‘Abdullah b. ‘Umar.said : I was
one of those who stoned them, and I saw him
(the Jew) protecting her (the Jewess with his body),
(Muslim)
There is difference of opinion amongst the jurists
whether or not a non-Muslim living in the Islamic
State should be punished according to the Islamio
Shari‘ah for the offence of adultery. Imam Shafi‘i,
Imam Abd Yasuf and Imim Ahmad are of the
opinion that a married Dhimmi would receive the
same punishment as is given to a married Muslim
if he commits adultery. But Imim Aba Hanifa
and Im3m Mailik do not subscribe to this view and
hold that this punishment should be accorded to a
Muslim only and not to the non-Muslim. They
argue that this punishment can be justifiably imposed
upon persons who ‘are Muhsan (fortified). One

comes in this state of moral protection on three
basis ;
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(2) He has firm conviction in Allah and the
Hereafter which is essential for promoting
the sense of inner piety in him.

(b) He is a free man and finds no hinderance in
adopting the moral and legitimate means
to satisfy his sexual instinct.

(¢) He is married.

The person is fortified morally by these three
methods. The non-Muslim is deprived of the first
means, belief in the Unity of Allah and Hereafter,
Thus he is not completely fortified and hence it is
not fair to punish him like one who is fortified.
This view is supported on the authority of Ibn
‘Umar and is recorded by Ishdq b. Rahawai in his
Musnad and Daraqutni in his Sunan in which it
has been made clear : He who associates with Allah
is not'a fortified person.

" That the Holy Prophet (peace and blessings of
Allzh be upon him) stoned the Jew and the Jewess
does not lend support to those who are in favour of
awarding the same punishment to the non-Muslims,
since the Holy Prophet (peace and blessings of Allah
be upon him) gave decision according to the Law of
Torah, in compliance with their own wish.

Mode of Evidence

The prescribed punishmerit can be inflicted only
when the offence of adultery has been established
by four pious up-right witnesses. When' witnesses

69

come forward, it is necessary that they should be
examined particularly concerning the nature of
the offence. When the witnesses shall have borne
testimony completely, declaring that “‘they have seen
the parties in the very act of carnal conjunction”,
and the integrity of such evidence is also known to
the. Qadi from both an open and a secret purgation,
let him then pass sentence prescribed for adultery,
according to such evidence,

Similarly, the confession is valid only when the
man is making his confession without any external
pressure and he has his wits about him.

Some of the jurists hold that if a person retracts
his confession, his retraction must be credited, and
he must be forthwith released.

The confession which establishes adultery is
made by a person of sound mind and of mature age
acknowledging himself (or herself) guilty of adultery
four times, at four different appearances, in the
presence of the Qadi, he declining to receive the
confession, and sending the person away the first,
second and third time. The maturity and sanity of
the person confessing are the additional conditions,
because the declaration of an infant or an idiot is
not worthy of any credit, or because the acknow-
ledgement, of such is not sufficient to induce a
sentence of- adultery. The condition of the con-
fession being' made four times at four diferent
appearances 18 agreeable to most of the jurists.
According to the Imam al-Shafi, a single confes-




70

sion, in a case of adultery, is sufficient, because he
considers the law to be the same here as in all other
cases, the confession or acknowledgement of any
circumstance being the means of disclosing or
discovering that which is so confessed or acknow-
ledged ; and a single confession is fully adequate to
this purpose, a repetition being of no manner of
use; sinee the disclosure or discovery is not in 'any
degree increased or amplified by it : contrary to the
plurality of witnesses, as the abundance of witnesses
is a means of removing all doubt with respect to
their veracity, and of affording fuller satisfaction to
the mind ; whereas, by repetition of the declaration
of a single person (as in case of confession), no such

additional satisfaction is obtained. The arguments

of most of the juristsin opposition to what is here

advanced by the Imim al-ShafiT are two-fold:

First the case of Ma‘iz on whom the Holy Prophet

(peace and blessings of Allih be upon him) would
not decree any punishment until he should have
made confession of his offence at four different
times in four different appearances.

‘Abdullah b. Buraida reported on the authority
of his father that Ma‘z b. Malik al-Aslami came to
Allib’s Messenger (peace and blessings of Allih be
upou him) and said: “Allih’s Messenger, I have
wronged. myself ; T have committed adultery and
I earnestly desire that you should purify me."
He turned him away. On the following day, he
(Ma'iz) again came to him and said: ‘*Allah’s
Messenger, 1 have committed adultery.”” Allah’s

7

Messenger (peace and blessings of Allah .be upm;
him) turned him away for the second time, an
gent him to his people saying: “Do_yau'knos:
if there is anything wrong with * his mmd_?
They denied of any such thing in h'{m and said :
“We do mnot know him but as a er good 13{1.!1
among us, so far as we can judge.”  He (Mifiz)
came for the third time, and he (the Holy Prophet)
sent him away as had done before. He asked a.l;c.)ub
him and they informed him tha't there was nothing
wrong with him or with his mind. Wl.lﬂn 1tdw]z:s
the fourth time, a ditch. was dug for Ahlm m:nta e
(the Holy Prophet) pronounced  the judgment on
him and herwas stoned.?

Secondly, as in evidence tt_: adultaryf f{m:
witnesses are requisite, 80 also in, th: con ess;:(])le
thereof four repetitions are re.qmsn.ta. Thus $
confession for four times has an implied reference

four witnesses in case of adultery.

Opinions' differ whether pregnancy a:lone 1:
sufficient to inflict upon & won.mn the pums]:gleur
prescribed for adultery. According to Hndmt‘ hma
(Allgh be pleased with Lim), pregnancy .fumxs esth:
sufficient proof of the act of fornication cnd
part of a woman who does not have husbailrl:r
master in case she isa sla.ve-onrxa_n. The M.a.l' :s
also hold this view. But the majority of the jurists
e

1. Imim Muslim, Sahik Muslim, Chanter ‘Kitab Al-Hydiid,"”
2, Charles Hamilton, The Hedaya, p. 117
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does not subscribe to this opinion and asserts that
mere pregnancy (without witnesses or eonfession on
her part) does not make a woman liable to such a
severe punishment. The spirit of the Shari‘ah
shows that the benefit of doubt goes to the offender
even ifitis very slight. There i3 a hadith of the
Holy Prophet (peace and blessings of Allsh be upon
him) which sheds light on this spirit. He said :
Ward off the punishments as far as you find it
possible to ward off. There is another hadith in
which he is reported to have said Ward off punish-
ments from the Muslims as far as it lies in your
power ; if there is any other way out (for the
offender) to be let off, then let him off, for if the
Imam commits error in forgiving, that is better
than his error in inflicting punishment.  (Lirmidhi)

Mode of Exe:ution

When an adulterer is to be stoned to death, he
should be carried to some barren place void of
houses or cultivation, and the Rajm. (lapidation)
should be executed, first by the witnesses, then by
the Qadi, and lastly by the rest of the by-standers,
When 2 woman is stoned, a hole or excavation
should be dug to receive her, as deep as her waist,
because the Holy Prophet (peace and blessings of
Allzh be upon him) ordered such a hole to be dug
for a woman from Ghamid.

The corpse of person executed by lapidation for
adultery is entitled to the usual ablutions, and to

all other funeral ceremonies, The Holy Prophet
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(peace and blessings of Allgh be upon him) also
allowed the funeral prayers to the woman from
Ghamid, after Rajm.

SODOMY OR UNNATURAL CRIME (Liwatah)

In respect of sodomy the Holy Qur'dn says :
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“And We sent Liit as a Messenger : Remember
that he said to his people, “Have you become
so shameless that you commit such indecent
acts as no one committed before you in the
world ? You gratify your lust with men instead
of women : indeed you are a people who are
transgressors of all limits.” (7 = 80, 81)

Here and at other places the Holy Qur.‘zin merel.y
declares that sodomy is such a heinous sin that it
brought the wrath of Alldh on a people. The Holy
Qur'an says :

o b s 0f5 s

2o ees s msfza, St . - d Al 45
5 G L B0y 0 ekl e S-S 055 LY
Vascatee 0o st - oz ewelll

0 O b il Ui b pSalail i o505

“«Qf all the creatures in the world, will ye
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approach males, “And leave th

, ose whom Allih
has ereated for you to be your mates ? Nay, ;e
are & people transgressing (all limits) 1 ’

(26 : 165, 166)
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“We 'a.lsa sent) Lat (as an Apostle) : behold
he said to his people, “Do ye do what ia:
shameful though ye see (its iniguity) ? Would
ye really approach men in your Iusl':a rather
:bhun w:nr)en ? Nay, yo are a people (grossly)
ignorant ! (27 : 54, 55)

In t'he above verses mention has been made of
that 1:emou_s crime which brought about the sconr
of Alldh on the people who were committing it &

In regard to this there are traditions of the

Holy Prophet (peace and i
himg,': (peace an blessings of Allzh be upon

Abi Huraira reported that

L3 the M

_Al_lﬁh (peace. and blessings of Allih be ?:Zig‘:i;\f
said : ‘\ferlly he who comes unto his wife b h s
back, Alldh will not look at him,” (Sharhk Srfnnz;

Abu Huraira reported thal
t the M
Allzh (peace and blessings of Allzh be E;s::g;l;gg
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gaid : Cursed is he who goes unto his wife by her
back. (Ahmad, Abii Dawid)

Ibn ‘Abbas reported that the Messenger of Alldh
(peace and blessings of Allah be upon him) said :
The Almighty and Glorious Allzh will not look at a
man who comes to a man (with lust) or to a woman
from her back. (Tirmidhi)

Jabir reported that the Messenger of Allah
(peace and blessings of Allih be upon him) said :
Verily the most fearful of what I fear over my people
is the action of the people of Lit.

(Tirmidhi, Ibn Magak)

Although wicked people have always been com-
mitting this most heinous sin that has given the
people of Sedom an everlasting notoriety, yet it
has always been considered a filthy and detestable
act, But the only people who have ever tried to
raise it to a'moral excellence; were the Greek Philo-
sophers in the ancient world, and the Europeans in
the modern world: ~ The latter are doing their
ubmost to make up the deficiency by making an open
propaganda for it, and have succeeded in giving this
filthy act a legal sanction. “8o much so that the
legislatures of some countries have legalized it. Tt
doos not require any elaborate argument to show
that homo-sexuality is & horrible social crime and a
heinous sin. < For the Creator has made the male
and the female of each and every living species
different from and complementary to each other for
their reproduction. Then this difference in the human
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species has been created to serve another purpose.
This is to urge the two to live together in order to
form a family along with their offspings. Tor this
is the foundation of a civilized life for which man
has been created.  That is why their bodies have
been made complementary to attract each other
for the satisfaction of sex urges and for the service
of the natural function of reproduction of the
species. Therefore, the one who satisfies this sex
urge in an unnatural way becomes guilty of many
crimes at one and the same time. (1) Such a one,
so to speak, wages a war against the natural and
physical functionings of his own organs and those
victims of his lust. Thisinevitably produces very
harmful effects on their physiques, their minds and
their morality. (2) He becomes guilty of treachery
and dishonesty against Nature for he enjoys sexual
pleasure, without performing the necessary service
of his species and civilization and without fulfilling
the rights and. obligations. attached to it. (3) He
commits a breach of trust against the society in
general for he enjoys all the benefits of the civilized
society, butin turn does not take on himself the
responsibilities of the married life and wastes all his
powers in the unnatural gratification of his sexual
desires. This selfish and unworthy attitude is not
only useless but also positively harmful to the
collective morality. Thus he makes: himself unfit
for the service of the family and of the human race
and  produces unnatural feminine charaocteristics in,
at least, one other male and opens the way to

7

adultery and moral degradation for at least two
women.

Punishment

The Holy Qur'dn merely declares that sodomy
is such a heinous sin that it brought the wrath of
Allah on a people. Then we learn from the guidance
of the Holy Prophet (peace and blessings of Allah
be upon him) that it is the duty of the Islamic State
to eradicate this crime and should punish those
who are guilty of it.

If o man commits any act of sodomy he is to
be corrected by Ta‘zir, since such acts are illegal
and forbidden by the Word of Allah but a stated
punishment is not appointed for them. Ta‘zir must,
therefore, be inflicted upon that person. If a man
copulates with a man i.c, commits the act of
sodomy, there is no stated punishment for him,
according to Imam Abii Hanifa but he is to be
corrected by Ta‘zir. According to Imam Shafi4i this
act resembles adultery, the person committing it is
subject to the stated punishment for adultery i..,
both the parties should be put to death, of whatever
description they may be—that is, whether they be
married or not. Here we quote a tradition of the
Holy Prophet (peace and blessings of Aliah be upon
him) to this effect :
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‘Akramah from Ibn ‘Abbas reported that the
Messenger of Alldh (peace and blessings of Allah
be upon him) said : Whomsoever you find doing
the deed of the people of Lit, kill the doer and
one on whom it is done.  (Tirmidhi, Ibn Majah)

Imam Abii Hanifa, on the other hand, argues
that his conjunction is not-actual whoredom, because
the Companions of the Prophet (peace and blessings
of Allah be upon him) have disagreed concerning
their decrees upon it, for some of them have said
that offenders of this kind should be burnt, some,
that they should be buried alive, others, that they
should be cast headlong from some high place, such
as the top of a house, and then be stoned to death—
and so forth ; moreover, the conjunction in question
has not the property of whoredom as it ie not the
means of producing, offspring so as (like whoredom)
to occasion any default in birth or confusion in
geneology ; besides, this species of carnal intercourse
is of less frequent occurrence than whoredom,
because the desire for it exists only on the part of
the active and not of the passive, whereas .in
whoredom the desire exists equally on both sides.
As to the tradition cited by Shafi‘i it probably
relates to a case where an extraordinary and
exemplary punishment is requisite, or where the
perpetrator inculeates and insists upon the lawful-
ness of the act. However no definite and specific
punishment was prescribed for the criminals because
during his time, no case of sodomy was ever brought
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before the Holy Prophet (peace and blessings of
Allah be upon him).

There are, however, some traditions from his
guccessors regarding this. Hadrat ‘Ali (Allah be
pleased with him) is of the opinion that criminals
should be kill