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246 TRANSITIONS

number of important commentaries: these books, in some sense,
worked.

In what sense they worked is precisely the second point. Their
purpose is clearly educational. They were the earliest constituents
of a formal curriculum, and they mark, accordingly, the transition
from the world of the jurist who gained his knowledge through
experience of life and participation in the process of juristic
discussion, to the world of the academic trainee who, embarking
on a course of study, required formal classes, text books, and
literary and hermeneutic skills. The gradual instantiation of that
social situation (with the concomitant result of creating a class who
could appreciate and enjoy the finer products of authorial skill)
signals the end of the formative and the beginning of the classical
period.

The educative process generated commentaries. The earliest
still extant commentary on Tahawi’'s Mukhtasar—by Abu Bakr al-
Jassas—was completed by 370. Al-Marwazi’s Mukhtasar might
not have survived without the magnificent commentary of Sarakhsi
(d. 483). And Qudur?’s work, which generated through the
centuries a considerable number of commentaries, had already
acquired two important ones in the course of the fifth century. For
the Malikis, Ibn Abi Zayd al-Qayrawani (d. 386) produced the
first Mukhtasar of any significance. Though apparently a popular
textbook, it was not until the eighth century and beyond that it
generated commentaries which have survived. This was partly
because the Muwatta’ of Yahya, being of a very manageable sizc,
itself became a basis for pedagogical comment. It appears to have
generated a number of commentaries in the fourth century,
though all were eclipsed by the immense erudition of Ibn "Abd al-
Barr’s Istidhkar and al-Baji’s Muntaqga, both products of the fifth
century. The Hanbali school too, perhaps surprisingly, produced a
significant Mukhtasar in the fourth century, that of al-Khiraqi
(d. 334), on which the first major commentary was that of Abu
Ya‘la. For the Shafi‘is there is recorded the Talkhis fi ’I-figh of Ibn
al-Qass (d. 335), reduced now to a single manuscript, and, more
significantly, the Lubdb fi I-figh of Ibn al-Mahamili (d. 415),
which attracted a number of commentaries and abbreviated
editions in later centuries.” (The Mukhtsar of Muzani, discussed in

2 For casy and quick reference to these works, Sezgin, i. ad loc.
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Chapter 5 of this work, is not, of course, a mukhtasar in the sense
here being defined.)

From the far West of the Muslim world, in Qayrawan and
Cordoba, to the Transoxanian oasis of Marw, the needs of a
developing discipline prompted the production of books similar in
form and function. If that scattering of dates, from early in the
fourth to early in the fifth century, does not converge upon a
convenient marker, that is perhaps all to the good. The transition
in question was naturally gradual and geographically uneven. Its
results must be measured in the literary forms of the great classics
of the fifth century and beyond, works which are the product of
social and literary constraints markedly different from those that
have been the subject of this book.




PREFACE

EARLY Muslim jurisprudence is constituted for us today as a
bundle of texts, products, apparently, of named authors of the late
second and early third centuries aAH. The central (the largest and
the most important) items within this bundle are associated with
three early masters, Abu Hanifa, Malik, and Shafi'i, and their
pupils. (Abi Hanifa is not credited with any juristic compositions
of his own, his opinions being mediated through the writings of his
pupils, Abt Yasuf and Shaybani.) These works contain rules
covering all areas of public ritual and community life, and
arguments that justify the rules. Though clearly laying claim to
‘religious’ authority, they do not deal with private devotion (which
was, later, to produce its own literature). They are the primary
subject matter of this book.

In the Muslim tradition, the works of early (and indeed later)
jurisprudence have no meaning outside of an established narrative
context. That context is a theological construct: it justifies and
explains the law by demonstrating its divine origins. Briefly stated,
it is thus. The words and deeds of the Prophet Muhammad
(his sunna), being an embodiment of the divine command and
an expression of God’s law (shari‘a), were preserved by the
Companions of the Prophet, in the form of discrete anecdotes
(hadith). These were transmitted orally through the generations
and became the source of juristic discussion (figh). The early
masters mentioned above, together with other masters (notably
Ibn Hanbal, and a number of sectarian thinkers), brought to thesc
discussions a distinctive authority which led in time to the
emergence of divergent schools or traditions of juristic thinking.
These were named after the masters: Hanafi, Maliki, Shafi1, etc.
The juristic schools were committed to a hermeneutical task—it
was for a thousand years their existential raison d’éire and thce
principal focus of religious scholarship in Islam—namely, to justify
tradition by demonstrating that it could be harmonized with
revelation.

Revelation, in the classical period, meant a large but finite and
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more or less canonically established collection of hadith, together
with (but not qua authority inferior to) the Qur’an. (The latter of
course, in its origins and nature—Word of God, miracle—not in its
authority, was superior to hadith. The how and wherefore of that
~uperiority belongs to the history of Muslim theology, not
jurisprudence.) Tt will be evident that of the three bodies of
Interature that were held together by the jurists in a hermeneutical
nexus (justified by the theological construct described above) two
were (more or less) static—Qur’an and hadith—and only one was
open, to intellectual play and to the historical process—figh.

I'he history of the achievement of the schools does not belong to
this book, which is concerned with the period prior to their
dehinitive emergence, and prior also to the (full) realization of
their existential task. In the study of early Islam, scholarship,
ansurprisingly, has been concerned to break the hermeneutical
nexus, and to separate history from theological construct. In the
remarkable works of Tgnaz Goldziher (1889—90), Joseph Schacht
11950), and John Wansbrough (1970), first the hadith and then the
¢nnan have been (or so it is argued) separated from the lifetime
ol the Prophet. Not the product of one lifetime and the cause or
mipetus to Islam, they emerge, in the works of these scholars, as
the end-product of something like 200 years (or more) of
~canmunity history and therefore, in some sense, the result of
I Lam, or at least part of the process of community formation.
“holarship, in effect, has situated revelation in history in a
smnner quite alien to that conceived of within the theological
conetruct, and has brought forward the community (rather than,
o possibly as well as, the Prophet) as the creative agent.

loseph Schacht, following the methodological and historical
(nouppositions of Goldziher, in his study of early Muslim
reprudence (1950), broke the historical link between hadith
wl figh. He argued, against the implications of the Muslim
Lo rmencutical tradition, that the structures of figh were initially
wddependent of (and so, in time, provoked) the major corpus of
oadith hiterature. The real origins of figh, for him, lay in the ‘living
toehition” of local schools, i.e. in a juristic adaptation of rcal social
notnes, which was only gradually transformed into the structures of
v« Lassical hermeneutical nexus.

[ he existential task of Muslim jurists was not history, and it is
pomesible to wonder whether the message created by the
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theological construct and the hermeneutical task is in any way
affected by the assertions of historians. But nor, in this case, are
the historians theologians (though Wansbrough, at least, of these
three, is conscious of the theological implications of his work).
Their conclusions, being the achievement of secular historians
working within the rules of their discipline, are not (at least in
retrospect) unexpected, and, though subject to the qualifications
and reformulations of the academic tradition within which they
emerged. are likely to be in their outlines and in their implications
broadly correct.

The situation in Islam is not now markedly different from that
which has been gradually uncovered in the long history of
academic inquiry that began with J. Wellhausen’s critical approach
to the Old Testament. It would appear to be the case that, for
secular historians, revelation is not explicable or demonstrable
except as a function of community history. For theologians who
recognize the principles of historical analysis that are here being
brought to bear, there may be compensations. Rudolf Bultmann,
to name but one, developed a theology of salvation that was
directly linked to his understanding of the history and develop-
ment of the Gospels. For Muslims, to date, the activities of
Western scholars, when they turn their attention to the origins of
revelation or to the early history of the community, have seemed
to offer few or no compensations, which must be inevitable, until
Muslim scholars participate more widely in the game, and in the
rules, of textual scholarship.

But Western scholars, too, have been dismayed at the dis-
integration of the theological construct (in its classical version), for
they interpret this as a loss of history and the creation of a vacuum.
The immediate reactions to Goldziher, to Schacht, and, most
recently, to Wansbrough have been acts of salvage (and possibly of
faith), efforts to reclaim historical reality from those whosc
interests, it seems, are limited to the history of literary forms, or
the structure of arguments, or simply of texts. These worried
reactions do not constitute a suitable response to the problems
posed by this tradition of analysis, which relates to an effective and
principled epistemology of historical reconstruction. The texts arc
not quite all we have (we have also, for example, archaeology) but
they remain the principal foundation of all historical recovery. The
failure to distinguish clearly between history and construct, and to
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admit the historical importance of the latter, has led in Western
scholarship (and in Muslim piety) to an impoverished and
cmaciated vision of the Muslim Prophet, and a consequent
inability to explain the richness of historical Isiam. Scholars too
often turn out to be both ‘protestant” and essentialist; the real
Istam can only be one that is consistent with the history (of the
Prophet, or the Qur’an, or law) that (they think) they can recover.
It is apparently casy to forget that ideas (theological constructs,
hicrary traditions, salvation history) are real things; they also play
A part in history.

‘The present Studies in Early Muslim Jurisprudence are an
cmphatically secular exercise in historical reconstruction. The
hasic methodology, exemplified throughout Chapters 1 to 0,
Jdepends on close literary analysis of illustrative passages from all
(he major early juristic texts. Readers who are not familiar with
(hese works, on turning now to Chapter 1, will find themselves
precipitately in the midst of curious juristic problems, and
uncxpected formal constructions. The path through these is a path
iowards a history of texts and a history of at least some of the
ooal structures that conditioned the emergence of these texts. I
have iried, through extensive translation, gloss, and systematic
jrovision of background information, to ensure that it is an
w«csible path, even to the inexperienced reader, though I cannot
(ntend that it will not be hard work. T offer a larger history of the
Cmereence of Muslim jurisprudence in Chapters 7 to 9, which deal
. pectively with literary form, juristic norms, and hermeneutical
ooy, These chapiers are not intended to be read separately from
the textual analyses.

1 conscious of a diffuse methodological debt to the academic
i whiion signalled above in my references to Wellhausen and
e, and a more specific debt (better though still inadequately
o preented in the footnotes) to the tradition of Islamic scholarship
v piowented by Goldziher, Schacht, and Wansbrough, and by
e« who have responded to them. The recent transfer of the
el of biblical scholarship to the field of early Rabbinical
with 2 consequent sharpening and recreation of methodo-
Il techniques, has been particularly inspiring. It is necessary
i o nion here the name of Jacob Neusner, not because I have
anedo tood all the implications of his work, but because I have
I wnt much from his obiter dicta on methodology, and because 1

toche -
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have borrowed (and adapted) some of his tools. T am grateful for
his demonstration that translation is a way to understanding, and
that an adequatc marking of subdivisions is part of a methodology
of analysis, at least for the type of texts represented for him in
Mishnah and Talmud, and for me in early Muslim jurisprudence.

I owe numerous debts to friends and colleagues. First among
these are three collecagues in the Department of Middle Eastern
Studies at the University of Manchester. For more than a decade
Professor Philip Alexander and Dr Colin Imber (respectively in
Rabbinical and in Ottoman studies) have discussed with me
substantial and methodological issues, related to the history of
law, literature, and politics in the Middle East, generously,
tactfully, and critically. More recently Dr Alexander Samely, also
in the field of Rabbinical studies, has continued this tradition of
professional and coliegial encouragement. All three, at various
times, have read and commented on substantial drafts of this
work, invariably to my benefit. T owe a considerable and specific
debt to Patricia Crone. Appointed by Oxford University Press as
first reader of the manuscript § submitted, her anonymity could not
survive her thoroughness, which sent me back to hone and sharpen
(I trust) several arguments.

I should like finally to thank the staff of Oxford University Press
who have been responsible for preparing this book for publication.
They have been helpful, courteous, and professional throughout.
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THE MUDAWWANA OF
SAHNUN

I

I'he Mudawwana is a juristic work of the Maliki school of law,
covering all the major topics of the Islamic legal tradition, and
associated with the name of "Abd al-Salam b. Sa‘id al-Tanikhi
known as Sahniin. Of Sahnn it is reported that he was born in 160
m Qayrawan, wherc also he died 8o years later. In his youth he
tiavelled and studied, notably in Tunis and Egypt, meeting many
ol the great jurists of the age. On his return to Qayrawan he
hecame himself a famous jurist. The earliest sources already
associate him with a dogmatic struggle against heretics—whose
mectings in the mosque he banned—and with an appropriately
distant approach to government; themes which were claborated in
later biographics. He became Qadi of Qayrawan under the
Aghlabid governor Muhammad b. al-Aghlab in 234. Later sources
cmiphasize his reluctance and hesitation in accepting this public
oltice. This is a common motif of juristic biography; it is not
present in the earliest life of Sahnin. '

‘The following passage from the Mudawwana, intended to
llustrate the structural features of that work, deals with the

' ‘I'ne earlicst biographical notice is found in Abt "I-"Arab (d. 333), Tabagat,
101 -4; for a representative later biography. sce Al-Qadi ‘Iyad, Tariib, 585-626.
See also EIG), *Sahnan’; D. M. Houdas, ‘Sahnoun’; M. Talbi, ‘Kairouan’, 322-7.
Uhe story of the role of Asad b. al-Furat (‘Iyad, Tariib, 465—80) in inspiring or
jrovoking Sahniin's organization of the Mudawwana has caught the attention of
~ame scholars, e.g. Talbi. ‘Kairouan’. Juristic biographics however have not been
adequately analysed: something at least as methodologically stringent as, say, from
another discipline, Jacob Neusner, Eliezer ben Hyrcanus, is required (sce further
I’. Schifer, ‘Research into Rabbinic literature’, i142-3). The narratives of the
ielationship between Asad and Sahnan are likely to be imaginative constructs
based on analysis of competing texts. For the motif of reluctance to accept the post
ol Qadi, seec N. J. Coulson, ‘Doctrinc and practice’.




2 THE MUDAWWANA OF SAHNUN

question whether water which has been lapped at. or otherwise
used or touched by an animal, can be used for performing
ablutions prior to prayer. The technical term for this left-over
water is su’r; the term for (minor) ritual ablutions is wudi’.
Punctuation, paragraph structure and the provision of numbers for
easc of reference are all introduced in the process of translation,
and arc herc, as throughout these studies, to a considerable
degree, interpretative.

1.1. [Ibn al-Qasim] said, T asked Malik about the su’r of donkeys and
mules. He said, There is no harm in it.

1.2. 1said, Consider,what if [animals] other than this (ghayru-hu) touch
[the water]? He said, This and others [of the same kind—/huwa wa-
ghayru-hu| are the same.

1.3. [Ibn al-Qasim]| said, Milik said, There is no harm in the sweat of a
work-horse (birdhawn), a mule or a donkey.

2.1. [Ibn al-Qasim] said, Malik said, concerning a vessel containing water
at which a dog has lapped, Malik said, If a man performs ablutions with
that water, and then prays, it suffices him.

2.2.a. He said: Milik did not consider a dog like other [animals of the
same type] (lamn vakun yard I-kalb ka-ghayri-hi).

b. Malik said, An animal drinks from a vessel; if it is an cater of carrion,
whether bird or beast, one does not usc that water for ablutions.

¢. He said, If a dog laps at a vesse! in which there are milk-solids, there is
no harm in eating them.

2.3. |Sahnan:] I said [to Ibn al-Qasim], Did Malik say that a vessel should
be washed seven times if a dog laps at it, whether at milk or at water? He
said, Malik said, There is such a hadith; I do not know the truth of the
matter (ma adri ma haqiqatu-hu). Tt scems that Malik considered (ka-
anna-hu kan yara) the dog as if it were part of the houschold (min ahl al-
bayt) and so not like other predatory animals (laysa ka-ghayri-hi min al-
siba). He used to say, If it must be washed, then the reference is to water
alone. He used to repeat this; he said it should not be washed if it contains
milk or fat. When a dog laps at these they may be caten: I consider it a
terrible thing (ard-hu ‘aziman) that a part of God’s provision should be
thrown away because a dog laps at it.

3.1.a. 1 said, And if the milk is drunk from by a carrion-eating animal,
whether a bird or a beast or a chicken which eats putrid matter (natin),
can the milk be consumed or not? He said, If you are sure there is dirt
(gadhir) on its beak, then it is not to be consumed. But, as long as you see
no dirt on its beak, there is no harm in it.

b. Milk is not like water; for water is thrown out and not used for
ablutions.
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1.1. Ibn Wahb from “Apir ibn al-Harith from Yahya ibn Sa'id and Bakir
ibn “Abdallah: they used to say, There is no harm in a man performing
ablutions in the water used by donkeys or mules or other riding animals
(wa-ghayru-huma min al-dawabb).
1.2. Ibn Shihab used to say the same about donkeys.
1.3. Ibn Wahb from "Ata’ ibn Abi Rabah and Rabi‘a and Abu I-Zinad:
they said the same about donkeys and mules. "Ata’ recited God’s word,
“The horse, the mule and the donkey, that you might ride them and as a
decoration” (Q.16:8).
1.4. Malik said it too, according to the report {(adith) of Ton Wahb.
4.1. “Ali ibn Ziyad from Malik, concerning one who performs ablutions
with water at which a dog has lapped and then prays: he said, I do not
consider he must repeat, even if he realizes within the time (when
repetition is permissible).
2.4, “Alf and Ibn Wahb from Malik: he said, I do not like ablutions in
water left by a dog if the water is little.
Ir. He said. But if the water is plentiful, there is no harm in it.
« Like a pool (a waterhole, hay’at al-hawd) in which there is plenty of
water, or anything in which water is plentiful.
,.3. Ibn Wahb from Ibn Jurayj: he said that the Prophet of God arrived at
« waterhole (hawd) accompanied by Abu Bakr and "Umar. The people
who controlled that water came out and said, O Prophet of God,
predatory animals and dogs lap at this pool. He replied, What they have
taken is in their stomachs; what remains is ours to drink and to purify
ourselves.
.. "Abd al-Rahman ibn Zayd informed me from Zayd ibn Aslam from
\(1" ibn Yasar from Abu Hurayra from the Prophet of God; the same
tory.,
.. "Umar said, Do not inform us. O keeper of the pool, for we arrive
ter the animals and they arrive after us.
.. Now. the dog is an easier burden (aysaru ma’unatan) than predatory
mumals, and the cat is the easiest of these two (aysaru-huma) for these
hwo are adopted by the people.
. /. Ibn al-Qasim said, Malik said, There is no harm in the spittle of a
Ao if it falls upon a man’s garment. Rabi‘a said the same. Ibn Shihab
wl. There is no harm, if you are compelled, in using the s’y of a dog for
ibluttons.
Mailik said, What it catches in hunting can be eaten; how can there be
Cbjection to its spittle?”

F'his passage is structurally divided into two sections. Paragraphs
11 (o 3.1 exhibit a basic qultu/qala (1 said/he said) format,

2 <Abd al-Salam b. Sa‘id Sahnun, Mudawwana, i. 5-6.

= —




4 THE MUDAWWANA OF SAHNUN

rendered more than usually complex by the presence of three
participants and numerous interpolations. The patticipants are
Sahnan, Tbn al-Qdsim (d. 191), and Malik (d. 179). Paragraphs 4.1
to 5.8 are for the most part authority statements, characterized by
isndds (= chains of transmitters) more or less rudimentary. The
whole of the Mudawwana is constructed out of these two types of
material, dialogue material characterized by the qulfu/gala format
and authority statements characterized by isnads.

il

The dialogue section can be divided on the basis of subject
matter into three parts. Paragraphs 1.1 to 1.3 deal with the su’r of
donkeys and mules. Paragraphs 2.1 to 2.3 deal with predatory
animals and in particular the dog. Paragraph 3.1 deals with the
question whether liquid foods are susceptible to certain types of
animal pollution. While this arrangement of material reveals to a
certain extent the existence of principles that lie behind the
individual cases, it does not constitute a satisfactory general
account of the law. The first, and indeed only, statement of a
principle comes at 1.5.b which makes a category distinction
between carrion-eating and non-carrion-cating animals. This
distinction explains why the dog constitutes a problem. It does not
however explain Paragraphs 1.1 to 1.3. If the only relevant
category distinction is that between carrion-eating and non-
carrion-eating animals, then mules, work-horses, and donkeys,
not being carrion-cating, do not constitute a problem; and one
must wonder why they are distinguished for cormment.

The answer may be found in a different text. The Kirab al-Asl of
Muhammad b. al-Hasan al-Shaybani (d. 189), an early work of the
Kufan/Hanafi legal tradition, offers the following remarks on the
su’r of certain domestic animals.

I said, Consider, if water is drunk from a vessel by a bird or a shecp or a
cow or a camel or a horse ( faras) or a work-horse (birdhawn) or anything
the flesh of which is eaten, may one perform wudi’ with the left-overs of
that water?

He said, Yes, there is no harm in it.
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[ said, Consider, if water is drunk by something the flesh of which is not
calen, such as a donkey or a mule or suchlike?
Il said, One does not perform wuds’ with it.”

shaybani here introduces a category distinction between animals
whose flesh is normally eaten and animals whose flesh is not
normally eaten. The latter category renders water unsuitable for
widi’. It is clear that Paragraphs 1.1 to 1.3 of the passage cited
lrom the Mudawwana constitute a polemical response to this
ruling. Because there was a group which claimed that donkeys and
mules rendered water unsuitable for wudiz’, it became necessary to
deny this claim. It was unnecessary to mention, say, camels or
Dheep because no one had suggested that these animals adversely
allected water. It is of course not necessarily the case that the
averse ruling on donkeys and mules reached the Malikis from the
ILanafis: there were other traditions of legal thought and there
were disputes internal to the Mabiki tradition. The Hanafis,
however, remain the most likely group to have provoked
I"vagraphs 1.1 to 1.3: this was the legal tradition against which the
Nualikis habitually measured themselves and with which they
labitually engaged in polemical debate.

Lhe text quoted above from Shaybani’s As/ presents a familiar
loature of developing legal thought. It exhibits a transition from a
+vistic listing of separate items to the achievement of a general
~tepory of which the separate items are deemed to be represent-
wive . MHistorians of legal thought have usually considered that
ceanstic drafting represents an early stage of legal activity,
<hanacteristically subject to development in the direction of
cieater peneralization.® This development is marked by the
muroduction of category concepts which subsume a number of
~inmally discrete juristic items. There can be little doubt that a
e doruinantly generalizing approach to the law is more character-
e ol o mature tradition; but the casuistic and the generalizing
ivlew seem likely to coexist even in early periods. Different
(ron esses of generalization, furthermore, will affect the under-
coding and therefore the development of taxonomy. Donkeys
med muldes might, for example, be understood either as instances of
~onbmy animals, or as instances of animals whose flesh is not

Elubanmmad b. al-Hasan al-Shaybani, As/, i. 28; for more on this work and on

oo, see Ch. 3, SéCtS. 1-111.
" v Bernard Jackson, Theft, 47-8 and 100-1.
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eaten. The emergence of these different generalizations might
cause differential development of the law; logical but not
predictable. The achievement of generalizations within the tradition
might subsequently be understood as causal and so obscure the
reality of historical development. For Shaybani, it looks as if mules
and donkeys render water unsuitable for wudii’ because they are
animals whose flesh is not eaten. In fact, it is highly probable that
the ruling about their flesh and the ruling about their water are
both the product of (local) social perceptions of these animals not
now in detail recoverable.

The text of the Mudawwana translated in Section I exhibits in
several respects the tensions which emerge when a casuistic system
is subject to logical analysis in search of general categories. At
Paragraph 1.1 Malik is asked about donkeys and mules, no doubt
because the Kufan/Hanafi ruling on these animals was known. At
1.2 he is asked to generalize, without any particular limits being
given to the category at issue. The generalizing term is huwa wa-
ghayru-hu: the formula wa-ghayru-hu refers to other members of
the (unspecified) category. The same formula is found at 2.2.a
(lam yakun yara al-kalb ka-ghayri-hi), 2.3 (laysa ka-ghayri-hi min
al-siba‘) and at 4.1. Paragraph 1.3 deals with sweat, not su’r, but
gives a list which extends the category of donkeys and mules to
include work-horses. It has been brought into the text here
because it illuminates the category at issue. In the authority
statements, at Paragraphs 4.1 and 4.3, the same concern to define
a category can be discerned. At 4.1, the category deemed to be at
issue is riding animals in general (dawabb), not working animals in
particular. And at 4.3, "Ata’s citation of Qur’an 16: 8 has no other
purpose than to indicate the category that is at issue when there is
specific mention of mules and donkeys; namely a category that
also contains riding horses (khayl). The general tendency of the
Maliki text to classify donkeys and mules with riding animals is not
arbitrary; it is polemical. The intention is to show that donkeys
and mules belong to a category which does not adversely affect the
status of water for the purposes of purity; thereby the Malikis
argue against the Hanafi assertion that these animals do have such
an adverse effect. The Hanafis, by contrast, adopted the view that
donkeys and mules constituted a distinct category, namely of
(domestic) animals whose flesh was not eaten, as opposed to
(domestic) animals whose flesh was eaten.
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It is clear that the dog emerged as a problem (see Paragraphs 2.1
to 2.3) for similar reasons: partly due to polemical activity and
partly due to a generalizing search for categories. Presumably the
law developed that wild animals (perhaps initially of a specific type
or types) rendered water unfit for purification. In this context the
dog (domestic, not wild) is not a problem, and Malik is seen to
state, at Paragraph 2.1, just that: dogs do not render water unfit
for purposes of purification. However, it came to be felt that the
category of animals which rendered water unfit was the category of
carrion-eating or predatory animals. According to this interpretation,
the dog was a problem and the question presented itself why,
being a carrion-eater, the dog did not render water impure. This
problem is what is expressed throughout 2.2.a, b, and c. First, Ibn
al-Qasim states that Malik did not treat the dog like other animals
of the same kind, then comes the category statement and, finally,
an analogy is introduced: dogs do not render liquid foods inedible,
so why should they render water impure? The text in its present
form must be interpreted as exhibiting several layers of develop-
ment. Paragraph 2.1 represents the earliest stage: a question about
the dog has arisen (perhaps due to Hanati polemic, though dogs
(end to be problematic wherever purity rules exist).” It is answered
casuistically, without reference to categories: the dog simply does
not cause impurity in water. That there is a conflict here with a
yeneral rule is stated at 2.2.a, and this reference to a general rule
not so far expressed within the text generates a formulation of that
rule, 2.2.b—ascribed to Malik. The analogy at 2.2.c is drawn into
the (ext only when it is perceived that Malik’s ruling requires
Jdelence. The text has grown organically. It is not a logical
presentation of known rules but a reflection of developing thought
about rules.

I'hinking about the law is thus revealed to be dominated by (1)
veneralizing activity, the search for categories and (2) analogical
ietlection, the search for parallels within the known juristic
fiucture. A ruling on the fitness of milk-solids for consumption
(+ +¢) is analogously relevant to the question of the fitness of
water for purification and so is drawn into the text at this point. It
may have originated in a different context. Similarly Paragraph
1 1. concerning sweat not su’r, was drawn into the text for its

David P Wright, The disposal of impurity, 104-6, esp. ad n. 48. And sce Ch. 8,
ot
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analogical relevance; a ruling about animal sweat helped to reveal
the category at issue when the problem was not sweat but su’r.
The question which Sahntn asks at 2.3 relates to a Prophetic
hadith which will be discussed in Chapter 2, Section V of these
studies. The reply ascribed to Malik indicates that he knows the
hadith but he ‘does not know the truth about it’. The series of
comments thereafter indicates how the emergence of the notion
that ‘Prophetic hadith are authoritative disrupted the natural
development of legal thought and drafting technique. Malik first
suggests a category distinction (dogs are members of the household)
which within the developing system might have sufficed. He then
apparently concedes some force to the hadith but continues to
argue against it on moral and practical grounds: if the vessel
containing liquids lapped at by dogs is to be washed seven times,
and a fortiori if the liquids are to be thrown away, then the
reference can only be to water not to food; it would be a terrible
thing to throw away God’s provision merely on account of a dog.
Neither of these arguments is effective within the system of
authority associated with Prophetic hadith. Clearly the emergence
of an anti-dog ruling in the form of a Prophetic hadith pre-empted
development of the rules along established lines (generalizing
activity, analogical parallels). In time, the participants in the
Maliki juristic tradition were required to develop new techniques
of argument and thought which were hermeneutic rather than
discursive. The transition from a discursive tradition (literary,
characterized here by use of the qultu/gala device) to a hermeneutic
tradition (purporting to derive the law exegetically from Prophetic
sources) was a lengthy and complex process, which will be
documented throughout the subsequent chapters of this book.
This text, then, exhibits processes of thought, which also
function as processes of argument—category creation and analogy. It
also indicates how arguments arise: either as a result of reflection
on the tradition, or as a result of inter-school polemic, or both. Itis
clear also that the existence of a Prophetic hadith constituted an
argument; it is not clear that such a form of argument was
immediately decisive. There was considerable resistance to the
implications of the hadith referred to (not cited) in this text. There
are in fact no systematic arguments implying acceptance of
Prophetic hadith as an analogical source of the law in any early
juristic work except those attributed to Shafi't (for which see Chs.
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4 and 5). It is important in this context to distinguish between
structural analogy. where onc aspect of the legal structure is
compared with a different but parallel aspect of that structure, and
hadith-analogy, where a particular ruling or narrative item
becomes the focus of generalizing activity. Both types arc called
giyds in early juristic works and later.”

A further feature of the dialogue material in the Mudawwana
may be noted here. It is a characteristic of many sections that the
first problems dealt with are difficult cases or even that the only
probiems dealt with are difficult cases, and that the gencralization
which alone enables the reader to understand why they are
difficult cases emerges relatively late in the text or does not emerge
at all. This feature reflects the organic growth of the text, which
was initially a record of difficult questions and only later an
attempt to present the whole of the law.”

I

This passage was chosen for analysis because of its complexity: it
shows the tradition at work. One result of this complexity is that
the basic qultu/qala format is obscured. It can, however, be
distinguished even here and manifests itself in 2 more systematic
manner elsewhere in the Mudawwana. Fundamentally Sahntn
(d. 240) reports a conversation with Ibn al-Qasim (d. 191), who
reports a conversation with Malik (d. 179). Only intermittently
and for special reasons is the dialogue format obscured or
abandoned or provided with a dilferent dramatis personae.
Throughout, the verbal pivot of the dialogue. the means whereby
legal questions arc introduced or exiended, is the phrase a-ra’ayfa,
transiated here (and, systematically, clsewhere in this work) as
‘Consider’. Exemplified only once in this passage (1.2), almost any
~ondage will reveal its fundamental importance to the literary
“yle. Associated with this phrase are the verbal forms ara, yara,
cie. (as at 2.2 and 2.3) expressing measured judgement and only
later and clsewhere associated with arbitrary opinion.®

" See Joseph Schacht, Origins, 98-9; and below, Ch. 3. Sects. ITI-IHl and Ch. 4,
Seets, TH=1V.
Ct. Ch. 3, Sect. It and Ch. 4, Scct. 1.
- OfL Schacht. Origing, 98-132.
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The qultu/gala format and the attendant use of ¢-ra’ayta are
devices of literary presentation common to both Maliki and Hanafi
legal texts of the early period. The short citation from Shaybant’s
Kitab al-Asl given above shows the two figures at work in a highly
stream-lined presentation of the law. Analysis of these texts, both
Maliki and Hanafi, suggests that the attempt to provide an
identification for the ‘I said” and ‘he said’ figures is secondary: this
is a literary technique for the presentation of the law, it 1s not a
memory of a real (and very lengthy) conversation (though it may
reflect a discursive Sitz im Leben). In the case of the Mudawwana
it is notable that, in spite of a school tradition which identifies the
‘I said’ figure with Sahnin, he figures also in the formula gala
Sahnin/Sahntn said. Onc explanation for this might be that the
work was composed or compiled originally under Sahnun’s
supervision (generating 1 said material) but remained open to
interpretation and gloss after his death, at which stage it acquired
(amongst other material) the memories of Sahnun’s opinions
expressed by the formula gala Sahnin. It is possible, however,
that the guliu figure was never intended to be a historical person,
but was from the beginning a drafting device: it certainly functions
as such. It is highly probable that the qultu/gala style began
amongst the Hanafis and was adopted by the Malikis as represent-
ing a fashionable form of juristic presentation. Sustained through-
out the Mudawwana. the dialogue style is always distinct from the
authority statcments which are irregularly interpolated after
sections of dialogue.”

The regularity of the dialogue device should not obscurc the fact
that the text is built up by juxtaposing discrete statements about
the law. and that it was an open and developing text for an
indeterminate period of time prior to achieving canonical status
and fixed form. In this passage three distinct issues have been
integrated, roughly, into a dialogue structure: (1) the donkey, (2)
the dog, and (3) the chicken which drinks milk. In the first section
two well-formed paragraphs of the I said/he said type are followed
by a non-integrated item, having the form not of dialogue but of an
authority statement. The section about the dog exhibits little of the
dialogue format, being obviously an accumulation of sequentially
interpolated material reflecting juristic dismay. The third section,

? Sce Ch. 3. Scct. I for more on the qultu/qala styie.
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on the chicken (3.1), is a well-formed fragment of dialogue (I said/
he said) which, on closer inspection, breaks down. The reply
responds to only a part of the question (suggesting, perhaps, that
the question has been expanded). Paragraph 3.1.a, in any case,
does not deal with water for purposes of purification and has been
attracted to this point in the text only because it is analogically
rclevant. It makes the point that only if there is visible evidence of
putrid matter on a chicken’s beak does it affect milk for
consumption. Analogically the same ought to be true about water
for purification: but 3.1.b denies the analogy. Shortly after the
passage translated above the text reverts briefly to dialogue format
and continues Ibn al-Oasim’s dialogue thus:

1 asked Milik about the chicken or duck which drinks at a vessel, does one
perform ablutions with the water? He said, No, unless it is caged and
cannot get at filth.

I'his fragment exists now, incongruously, in the midst of a group of
authority statements. It was probably intended at one time to
continue the dialogue section that deals with the susceptibility of
water to animal impurity, i.e. 3.1. It has been displaced by the
addition and expansion of authority statements and by other
redactional processes not now recoverable.

In an earlier essay I have shown how sections of material in the
Viudawwana which emerged in one context have been transferred
~n bloc and with very little verbal change to other sections in order
(o cstablish analogical solutions to problems. These and other
lormal features (juxtaposed rules, systematic disjuncture, inter-
polation, etc.) prompted there the conclusion which is also
altirmed here: the Mudawwana is not an authored text. It is a
<hool text which grew organically in response to ongoing
moblems and perceptions that emerged and disturbed the scholars
who preserved this material. '’

v

Ihe literary devices of the Mudawwana, in spite of all the
(moblems that the text presents, reflect at least two convictions
about the nature of authority within the juristic tradition at the

" Norman Calder, ‘Hinth’, 227, 229, and 233—4.
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time of its compilation. First, Malik or his near contemporaries arc
the primary authority, and second, authority is discursive. The
dialogue structure is designed to discover and demonstrate the
opinion of Malik. He is the final authority and there is no hint of
an authority beyond him. There are alternative authorities, but
they are of the same kind and roughly the same generation as
Malik. Though he is the most revered authority, Malik’s views are
not always dogmatically adhered to. For example, Ibn al-Qasim
records a matter of dispute between Malik and Ibn Shihab (d. 124)
and prefers to follow Ibn Shihab;'! Sahnun records an opinion
shared by Malik and Ibn al-Qasim but has an independent view of
his own:!2 and there are some lengthy passages where the qultu/
gala format abandons Malik entirely in favour of Ashhab (d. 204). 3
The generative concept throughout is ra’y, meaning not (arbitrary)
opinion but reflective consideration and mature judgement,
something that works in a degree of tension with the principle of
submission to older authority. Throughout the dialogue part of the
Mudawwana it is the phrases a-ra’ayta and ard that constitute the
verbal pivot of the process whereby the law is discovered,
elaborated, and presented in literary form. The law emerges as a
deliberative process, product of a tension between past authority
and personal consideration. Of material or literary forms which
suggest that the law is hermeneutically derived from Prophetic
hadith there are only hints throughout the Mudawwana. Where
such hadith emerge they are frequently distuptive, as in the case of
the hadith about the dog (which is not actually recorded in the
text), or they are incorporated into the authority statements,
where they are not formally distinguished from jurists” opinions.
Only rarely does a reference to a Companion or a Prophetic hadith
become a principle which is incorporated into the dialogue
structure. '

A%

A group of authority statements reflecting the subject-matter of a
particular segment of the dialogue, and interpolated after the

U Sahniin, ad zakat, Mudawwana, 1i. 67-8.

& Caidcr, ‘Hinth’, 227. 1% Sahniin, Mudawwana, v. 11-12.

*+ A possible example may be found in the discussion of sarf (Mudawwana, viil.
101 ff.). Here the introduction of a standard Prophetic hadith is effected in a gala-
Sahnin item, immediately following a dialogue section based on difficult questions.
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relevant segment, constitute a not quite consistent feature of the
Mudawwana. A significant number of dialogue segments, even
carly in the text, exhibit no appended authority statements, and
these become more rare and uneven in later sections, finally
disappearing well before the end of the book. The biographical
tradition interprets this phenomenon by asserting that Sahnan
initiated the incorporation of authority statements (arhar) into the
text but left the task unfinished. ‘He provided proofs (ihtajja) for
some problems in the form of athar derived from the Muwatta’ of
Ibn Wahb (d. 197) and others. A part of this work rcmained
uncompleted by Sahniin.”" It is indeed quite clear that the athar
were incorporated into the main text after it was composed (not
necessarily after it had received its final form), and it is evident too
that the task of incorporation was not carried through. The
function of this material was perceived by the biographers to be
verificatory, possibly polemical: the authority statements were
hujjas (proofs, evidence). That this is a correct (though possibly
not a full) perception will be acknowledged below.

The authority statements are provided with isnads, of a kind,
which indicate the immediate and sometimes the ultimate source
of the material. Here in this passage the Ibn Wahb source
dominates. All of the material at 4.1, 4.3, 4.4, 5.2, and 5.3 is cited
under the authority of Ibn Wahb. The various lines of disjuncture,
however, militate against the supposition that all of this material is
derived from one source-book. ‘Ali b. Ziyad (d. 183) is the
immediate source at 5.1 and (with Ibn Wahb) at 5.2. It has already
been conceded that this passage is particularly complex and there
are other sections which show simpler arrangements of material.
tFrequently the Ibn Wahb source dominates to the exclusion of all
clse, a feature reflected in the sentences quoted above about
sahnin’s provision of proofs ‘from the Muwatta’ of Ibn Wahb’ etc.
There are a number of sections where it is specifically stated that
the authority material is derived from one source or another. For
example, at volume xi, reference is made to hadhihi al-athar li-1bn
Wahb,'® and hadhihi al-athar li-Ashhab.'” This kind of reference
certainly suggests utilization (for a block of material) of a single
source-book, but the incidence of split citations (for example, Ibn

'S Cited in the introduction to the Mudawwana, p. 1t, derived from Al-Qadi

‘lvad, Tartib.
' Sahnan, Mudawwana, xi. 60, 62. 7 1bid. 69.
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Wahb, Ashhab, Ibn Wahb)," or mediated citations (Sahnun ‘an
Ibn Wahb),'” or hiatuses of the type exhibited here at 4.1 t0 4.4
and at 5.2 and 5.3 suggests a plurality of sources and a mixture of
written and oral sources. None the less there clearly were written
collections of athar, gathered under the authority of named jurists,
and used by the compilers of the Mudawwana. (See further on
these. Chapter 7.) These extra-Mudawwana collections may be
represented in the extant and edited fragments known as the
Muwatta’ of Ibn Ziyad and the Jami® of Ibn Wahb.? As it happens,
in neither case can the contents of these fragments be compared
with relevant passages in the Mudawwana, for the former contains
material lacking authority statements in the Mudawwana and the
latter consists of material largely non-juristic. In any case, such a
comparison would prove little, for the early Muwalta’s were, like
the Mudawwana itself, subject to ongoing editorial activity.

VI

The authority statements inserted here have been arranged in
three groups corresponding to the three subjects dealt with in the
dialogue. Paragraphs 4.1 to 4.4 deal with the donkey etc.,
Paragraphs 5.1 to 5.8 with the dog, and a subsequent series, not
translated here, deals with the chicken and associated problems.
That these materials have been developed through processes
similar to those affecting the dialogue material is obvious.
Paragraphs 4.1 and 4.3 show examples of argument by category
creation; 5.7 and 5.8 show examples of structural (intra-legal)
analogy. There is plentiful evidence of textual accretion and
interpolation. Paragraph 5.6 is an unattributed statement which
may have come into existence originally as a marginal addition to
the text; its import is clear enough, its formulation rather
unsatisfactory. Paragraph 5.8 seems to be devoid of any immediate
authority; it might be interpolated or it may be read as coming
under the authority of Ibn al-Qasim at 5.7, or both. The material
at 5.1 to 5.6, about the dog, is very complex indeed.

At Paragraph 5.1 there is an independent report from Malik via
‘Ali Ibn Ziyad confirming the report at 2.1 from Malik via Ibn al-
Qasim: dogs do not render water unfit for ablutions. Paragraph

% Sahnan, Mudawwana, vii. 3.
Y Ibid. 20 See Bibliography, ad Tbn Wahb and Ibn Ziyad.
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5.2, however, represents a defensive reaction: it can be analysed as
cxhibiting two or three stages of development. First there is a
report qualifying Malik’s favourable attitude towards dogs: he
does not like water left by a dog if it is in small quantities (a) but
there is no harm in it in large quantities (b). These items may be
interpreted as minor concessions to the anti-dog lobby, but item
(¢) is clearly a gloss intended to reverse Malik’s opinion by stealth.
It contrives to suggest that Malik’s permission to use water left by
a dog refers only to bodies of water corresponding to the size of a
water-hole. This, of course, contradicts the specificity of the
reference to ‘vessels’ at Paragraphs 2.1 to 2.3 and must be seen as a
not very satisfactory attempt to bring Malik into some kind of
agreement with the Prophetic hadith which condemned dogs.
Mention of water-holes generates reference to a Prophetic hadith
which deals with these in a context of ablutions. This hadith is
piven at 5.3 and 5.4 with two different isnads. Paragraph 5.3 is
undoubtedly the earlier version and has a very weak isndd indeed.
Iwragraph 5.4 has been added at a later date, when a much better
tvidd had emerged, to provide confirmation of the earlier version.
While clearly relevant to the overall question of the susceptibility
ol water to impurity, these hadith are hardly logically integrated in
the text, which is predominantly about vessels. Paragraph 5.5is a
phrase taken from a different hadith which also deals with the
question of water-holes. It is taken from a Companion hadith
romg back to “Umar, which may be found in its complete form in
the Muwatta’ in the recension of Yahya. Clearly the two Prophetic
hadith within the Mudawwana have called to mind a similar
hadith, and generated a key-phrase allusion to it (possibly
onpinally marginal), and this has been incorporated into the text,
without comment, or isndd, or source reference. The allusion, of
- ourse, would not be missed by anyone familiar with the Muwatta’.
I"napraph 5.6 is an item of independent thought, unattributed,
.~tablishing a hierarchy of carrion-eaters, in which the domestic
<t comes off lightest. Tt may contain a covert allusion to a juristic
Jrcussion about the cat; for which see Chapter 2, Section III.

It is clear, then, that the authority statements have been subject,
ilo (he dialogue material, to complex editorial and redactional
nanagement of a kind that precludes more than a limited
pudpement about the nature of the sources that were used by the
~ditors of the Mudawwana. None the less, some generalizations
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may be attempted. “Ali b. Ziyad was the Qadi of Tunis, and the
notebook ascribed to him may be associated with that city.
Ashhab, not represented in this passage, but a common source, is
described as head of the Malikis in Egypt in succession to Ibn al-
Qasim. Ibn Wahb is also associated with Egypt. Though often
cited as a follower of Malik, the material ascribed to him suggests
rather that he looked back to the broad tradition of Hijazi
authority. Here he cites the opinions of "Amr b. Harith (d. 147,
Madina and Egypt), Yahya b. Sa‘id (d. 143, Madina), Bakir b.
‘Abdallah (d. 122, Madina and Egypt), Ibn Shihab (d. 124,
Madina and Syria), ‘Ata’ b. Abi Rabah (d. 114, Makka), Abu al-
Zinad (d. 131, Madina), and Ibn Jurayj (d. 150, Makka). These
are all scholars of the Hijazi tradition, slightly older than Malik.
Their extensive citation in this manner suggests that the Ibn Wahb
tradition, as available to the editors of the Mudawwana, had not
achieved the kind of focus on Malik that became standard later.
None the less, just as the dialogue material of the Mudawwana is
designed to give expression to the authority of Malik (and not of
any more antique source), so too, it is clear, the arhar material
goes back only one generation: it is the opinions of jurists that are
preserved, specifically of Hijazi scholars who flourished in the first
half of the second century. Instances of Prophetic and Companion
hadith are later. Paragraph 5.7 shows Ibn al-Qasim, who otherwise
functions in the Mudawwana dialogue as a medium only (or
predominantly) of Malik’s views, functioning more like Ibn Wahb
and conveying the opinions of three scholars of the older
generation: Malik, Rabi‘a (d. 136, Madina), and Ibn Shihab.
Clearly much or most of the arhar material existed originally in a
literary form independent of the Mudawwana, was finally incor-
porated, in whole or in part, into the canonical Mudawwana, and
thereafter for the most part gradually disappeared. The athar
books grew up around the names of scholars like Ibn Wahb,
Ashhab, “Ali b. Ziyad, and Ibn al-Qasim, all of whom flourished in
the second half of the second century. It is not necessary to believe
that these scholars actually wrote law-books, or even random lists
of authority statements. They may, of course, have initiated this
task but they are more likely to have been (like Malik and his
immediate predecessors in Madina) human repositories of a
juristic tradition, mediators of a law which was, originally, orally
passed on and locally relevant. The evidence of the Mudawwana
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suggests that the emergence of written materials within this
Iradition cannot have been much earlier than 200, and that its
carliest form was broad collections of authority statements
deriving from Hijazi authorities, only gradually narrowing in focus
to Malik. (The counter-evidence of texts ascribed to Malik, Shafi,
and the early Hanafis will be dealt with throughout the succeeding
chapters of this work.) The notebooks and collections of authority
Jatements which survived to be used by the compilers of the
Vudawwana are probably to be associated with the students of Ibn
Wahb etc. and certainly cannot have been free from the organic
processes of development which have been demonstrated for the
Mudawwana and which affected, to a greater or lesser degree, all
the early Muslim juristic texts.

VII

I'he Mudawwana is one of the two major canonical texts of the
Malikt legal tradition in North Africa and Andalusia, the other
being the Muwarta® of Malik in the recension of Yahya b. Yahya
(to be distinguished from the Muwatta’ in the recension of
NMuhammad b. al-Hasan al-Shaybani, for which see Ch. 3, Sect.
\'). The Mudawwana is associated with Qayrawan, the Muwatia’
ol Yahya with Cordoba: they are local canons reflecting the state
ol legal thought in a particular place at a particular time or period
ol time. The ascription of the Mudawwana to Sahnun, the
miluential Qadi of Qayrawan, who died in 240, may be accepted,
but only with caveats. He certainly belongs to the generation after
Ihn al-Qasim, ibn Wahb, Ashhab, etc., and in that respect his
name fits. But he did not author the text. It is not an authored text;
it could not have reached its present form in a single authorial or
<ven redactional process. There are reasons for thinking it did not
veach its present form in the lifetime of Sahnin. One such reason
v the incorporation of gultu and gala Sahnin formulae in one text.
s is not decisive and 1 would prefer to rely on the extensive
~vidence of interpolation, gloss, etc., as indicative of a redactional
fmocess requiring more than one redactor and more than one
reneration.

C'omparing the formal structure of the dialogue with that of the
withority statements (which are predominantly but not exclusively
denved from older sources), certain processes of historical
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development may be noted. The dialogue style is a later
development, probably a product of Hanafi influence—this is
hinted at in biographical narrative’ and, very roughly, is
confirmed by the apparent dates of similar Hanafi material.* It
exhibits also a concept of authority, namely the predominant focus
on Malik, which if not new, was none the less a narrowing of focus
as compared with the notebook material. This narrowing of focus
may have developed in various geographical areas (for example,
not only in Qayrawan but also in Tunis, with “Ali b. Ziyad whose
fragmentary Muwatta’ displays the same featurej but must
certainly be recognized as a phenomenon of the third century,
beginning perhaps at about 200 and being confirmed by a work like
the Mudawwana which, reflecting no doubt the political status of
Qayrawan, gained a general acceptance. One should not too easily
suppose that the historical Ibn al-Qasim was a prime mediator of
Maiik’s dominant authority since the authority statements suggest
the possibility of an Ibn al-Qasim notebook in which Malik was
only one of several Hijazi authorities. It is the Ibn al-Qasim of the
Mudawwana who elevates Malik to unique authority, and whether
that is the same as the historical Ibn al-Qasim is a difficult
question.

The reasons for the incorporation of the authority statements
within the Mudawwana may be assessed as twofold. As the
biographical tradition suggests, they constituted evidence or
proofs for school views, and had their importance in a polemical
context. The parallel evidence of the Hanafi tradition tends to
confirm this—see Chapter 3. But it is clear too that the quality of
institutional backing achieved by the Mudawwana was greater
than that achieved by any other legal collection in North Africa
and the incorporation of (possibly rival) notebooks was perhaps a
part of the process whereby the Mudawwana achicved its wide
recognition and its canonical status, whereby it and not the other
texts became the ongoing focus for academic commentaries. The
closing of the canon, the final cessation of redactional activity, no
doubt reflects the emergence of a professional class of jurists,
requiring and creating a legitimate academic task; but it may also
be the result of a radical change in the theoretical understanding of
the law. The concepts of authority reflected in the Mudawwana are

2t See n. I above, ad Asad b. al-Furat. 22 Ch. 3, below.
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not those that were destined to win out in Islam: the conviction
became absolute that law is justified only if it can be related
hermencutically to Prophetic exempla, and not if it is presented
discursively as emanating from an ongoing juristic tradition. This
conviction intercepted and canceiled the organic development of
the Mudawwana and created a new task: to demonstrate that its
contents could be derived from Prophetic hadith. This was
achieved, through new literary formats or through commentaries.

VIII

loseph Schacht’s depiction of the stages through which Islamic law
developed, though frequently challenged, has never been seriously
undermined.> His remains the best, perhaps the only, background
theory, for a reading of early legal texts and their interaction with
hadith. His dating of the process that he demonstrates scems to me
less secure. The Mudawwana presents precisely the characteristics
which Schacht would recognize as pertaining to the oldest dis-
cernible phase of Muslim juristic thought. It has a discursive
approach to the subject, adequately symbolized in the phrase a-
ra’ayta. The dominant figures of authority are Medinese jurists of
carlier gencrations, above all, though not exclusively, Malik
liimself. The dialogue format affirms the authority of Malik. while
demonstrating the flexibility of the tradition. Proof texts in the
torm of Companion hadith had achieved considerable popularity
prior to the closing of this text and have been incorporated in
-ignificant numbers. But Prophetic hadith were relatively few and
aie for the most part clearly secondary or intrusive additions to the
text. The Mudawwana could hardly have reached its final form
hefore 250 (ten years after the death of Sahnan). It is accordingly
difficult to accept that there was widespread recognition of the
authority of Prophetic hadith—for legal purposes—much before
thai date. I shall demonstrate in the next chapter that the Muwatta’
ol Yahya cannot be used to counter this observation.

 Schacht, Origins. For critiques ol his theory, see M. M. Azmi, Sudies;
10 Coulson, A History, 64--70. Coulson’s remarks have given rise to an ongoing
Jdebate: see DL S Powers, *On bequests’ and opera cit. there.
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THE MUWATTA’ OF
MALIK

I

The Muwatta’ of Malik b. Anas in the recension of Yahya b.
Yahya al-Masmudi (d. 234) is usually considered to be amongst
the earliest of Islamic juristic works, and to represent Malik’s
latest views.! The biographical tradition affirms the latter point by
asserting that Yahya, who was to become the pre-cminent jurist of
Cordoba under the Spanish Umayyad caliph “Abd al-Rahman 11,
met Malik and reconfirmed the text of his Muwatta’in the last year
of Malik’s life, i.e. in 179.> Like many other fecatures of the
biographical tradition this is not to be accepted as independently
known historical fact; it is biographical polemic intended to defend
and justify the authority acquired by this work. It is a fact inferred
from, or created to promote, the status of the work, and not a
‘historical’ fact precipitating it.

The Muwatta’ is composed of numerous discrete items, exhibiting
two basic forms. First, there are hadith-items, characterized by
formal isndds, introduced by the phrase haddatha-ni Yahya ‘an
Malik or simply haddatha-ni ‘an Malik. These isnads may end at
the Prophet, or at a Companion, Successor, or ancient jurist.
Secondly, there are juristic dicta characterized by the introductory
formula gala Malik and not usually exhibiting a haddatha-ni Yahya
element, nor any appeal to more distant authority. Occasionally,
these dicta are contextualized, using the formula su’ila Malik ‘an

wa-gala There are some minor variations in the
deployment of these formulac but the only scrious deviation is

! Ignaz Goldziher, Studies, ii. 197 tf.; Schacht, Origins, 67, 311 [{.; Schacht in
EI(ii) ‘Malik b. Anas’; John Wansbrough, Milieu, 72 ff.

2 For the political carcer of Yahya, R. Dozy, Spanish Islam. 260—1; E. Lévi-
Provencal, Histoire. 1. 275—6. For a more general biography. ‘Iyad, Tartib. 534-47.
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found in some chapters in the Kitab al-i‘tikaf where the hadith-
itcms exhibit the alternative introductory formula haddatha-ni
Zivad ‘an Malik. (This textual characteristic gives rise to the
biographical observation that Yahya, in 179, heard the whole of
the Muwatta’ from Malik except a few chapters in the Kitab al-i
tikaf.) All of this material is distributed under the conventional
hooks (kitabs) and chapters (babs) of Muslim jurisprudence in an
arrangement which is orderly and consistent with the arrangement
ol other comprehensive law-books of the third century and later.
I'he headings and subdivisions are none the less not so finely
perceived nor so widely expanded as in later works, indeed
probably less sophisticated than in the Mudawwana; and much of
(he less manageable material is grouped towards the end of the
collection under an appropriately vague book-heading, Kitab
al Jami® (Miscellancous). Orderly then to a degree, the distribu-
non of material and organization of hadith none the less displays
~ome curious collocations and separations which prompted Schacht
to characterize Malik as ‘exceedingly careless as far as order is
concerned in his treatment of [hadith]’.” The hadith-items have
heen counted and consist, according to Zurgani,” of 822 from the
I"ophet, 613 from Companions, and 285 from Successors. Both
Gioldziher and Schacht, though aware to varying degrees of the
jmoblematic nature of this text,” treat it as if it could be used
irectly as an indication of Malik’s juristic technique. This is not
juatified. 1 shall argue in what follows that the form of the work,
(he principles governing its organization, and many details of its
content show that it cannot be by Malik but must be dated to some
tne after the completion of the Mudawwana.

11

In spite of Schacht’s strictures, there is a clear principle affecting
the arrangement of hadith under each separate chapter heading of
the Muwatta’ Yahyd. Simply, Prophetic hadith come first, then
« ompanion hadith, then hadith from Successors or ancient jurists.

1), ‘Malik b. Anas’. * Cit. in Schacht, Origins, 28.

Goldziher, Swdies. ii. 204. Schacht knows that the Muwatta’ is a ‘record of
[ Lihis] teachings . . . written down by his disciples™ (Introduction, 44) but
wrally accepts it as a book by the master. Sce also £1(ii), *Malik b. Anas’ (vi.
< 11). *in transmitting the Muwatta’. Malik did not make a definitive text’ ete.
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the aspirations evident in the Muwatta’ that, for many areas of the
law, Malik (appearing in the gala Malik material) remains by far
the most important single authority. But even here, the trick of
presentation achieves much. Because the gala Malik material is
invariably situated after one or a number of hadith, it takes on the
appearance of commentary and thereby initiates the problems of a
hermeneutic approach to the law.

The primary role of the Prophet, the mediating role of Malik,
and a hermeneutic approach to the law are all essential elements in
the structure of Islamic law (here, Maliki) as it developed in the
literature of the classical period and beyond. That these principles
were acknowledged in Malik’s lifetime, then ceased to exist during
the development period of the Mudawwana, then reasserted
themselves for the period of classical development is not the most
obvious conclusion. (Though indeed some such pattern is asserted
by historical sources, both traditional Muslim and modern
European; see Section VII below.) There is evidence in the
Mudawwana that at least the first two of these principles were
beginning to emerge and find some kind of literary expression; but
where they can be detected, it is in material which is relatively late
and due to processes of interpolation which scarcely mitigate a
literary presentation of authority that is systematically opposed to
these principles. The Muwatta® clcarly represents a later stage in
the development of Islamic juristic theory than the Mudawwana.
This conclusion will be considerably buttressed by the material and
arguments presented in Chapter 3 (on developments in the carly
Hanaf tradition), in Chapters 4 and 5 (on the works attributed to
ShafiT), and in Chapter 6 (on the Kitab al-Kharaj of Abi Ysut).
Though Schacht failed to note the particular case ot the relationship
between the Muwatta” and the Mudawwana, his general theory of
legal development in early Islamic jurisprudence is consistent only
with the assumption that the Mudawwana precedes the Muwatta’.
Analysis of selected details in the Muwatta’ will both illustrate
what is claimed here and elucidate the processes which led to the
formation of this text.

ITI

The question whether and under what conditions water is subject
to pollution by animals is reflected in three hadith recorded in the
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Muwatta’. Two of these are recorded in the Bab al-tuhar [i-’l-
wudn® and one in the chapter entitled Bab jami‘ al-wuda’
{Miscellaneous on wudu’). The former chapter comprises four
hadith, of which the two that concern this study relate to (1) the
ase of water that has been lapped at by a cat (Prophetic) and (2)
the use of water from a water-hole that is also used by predatory
animals (from ‘Umar). Here is the first of those hadith.

1. |Yahya] from Malik, from Ishiq b. ‘Abdallah b. Abi Talha, from
I tumayda bint Abt ‘Ubayda ibn Farwa, from Kabsha bint Ka'b b. Malik,
Jdiughter-in-law of {the Companion] Aba Qatada.

She said that Abta Qatada came in onc day and she poured out for him
Ins water for ablutions. A cat arrived, desiring to drink at the water, and
vba Qatada tilted the vessel to let it drink.
.. She said that Abu Qatada, on seeing her watching him, said, Are you
~urprised? Yes, she replied. He said, The Prophet of God said, They are
not polluting (najis); they are amongst those [animals] which are always
around you, both male ones and female ones (innama hiya min al-
wnvwdfin ‘alaykum aw al-tawwafat).
(. Yahyd said, Malik said, There is no harm in it except when some
polluting filth can be seen on its mouth.

In the text of the Mudawwana, it was possible to detect that a
juristic problem arose when the condemnation of predatory (wild)
auimals as conveyors of pollution was generalized to cover also the
household dog (and cat). The response, initially casuistic, and
locused on the dog, took the form of a category explanation based
on the assertion that household animals constituted a category
velevantly different from predatory (wild) animals. There was,
however, embarrassment in the face of a Prophetic hadith—
aliuded to but not cited in the Mudawwana—which proposed an
~streme condemnation of dogs as particularly polluting. This
ladith about the cat is clearly a response to the same problem. It is
harmingly circumstantial, it avoids the contentious dog, and yet it
pomts firmly towards the fact that the cat here is to be seen as
representative of a category, namely that of animals which are
habitually around human beings. It is clear that this represents a
juristic advance on the situation reflected in the Mudawwana in
two respects. First, and simply, it makes a clear statcment of a
category distinetion and thereby transcends some of the confusion
that has crept into the Mudawwana. And secondly, it responds to a
I'"ophetic hadith in the only form in which an authoritative
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response could be made, namely in the form of another Prophetic
hadith. It is inconceivable that this hadith could have been made
available by Malik, in or before 179, with the backing of Prophetic
authority and in a situation where Prophetic authority counted,
and yet not have affected the text of the Mudawwana, which
exhibits after all not only a need for authority on this matter but
also a broad concern to gather all relevant material. The elevation
of Prophetic authority is a marginal feature of the Mudawwana; it
was the continued development and ultimate ascendancy of this
principle—after the completion of the Mudawwana—that led to
the emergence and formulation of this hadith, and its incorporation
into a canonical work associated with the city of Cordoba.
Immediately after the hadith proper, at Paragraph 4, there is a
gala Malik item, here reported on the authority of Yahya. In form
it is exactly the same as some of the authority statements recorded
in the Mudawwana (Ch. 1, Sect. I above). There, statements of
this kind were integrated into a dialogue structure (Para. 1.1), or
simply interpolated, without integration, into a dialogue structure
(Paras. 1.3 and 2.2.c), or cited as part of a series of authority
statements (Paras. 5.2, 5.7; cf. 4.1—not from Malik). In all of
these examples the basic unit consists of the phrase ‘there is no
harm in’, Ia ba’s bi. This is contextualized by a varicty of mcans:

He said, There is no harm in X (1.3).

He said, If A and B . . ., there is no harm in X (2.2.¢).

He said, There is no harm in X, if A and B . . . (5.7).

I asked Malik concerning X and he said, There is no harm in it

(1.1).

The phrase ‘there is no harm in it’ is one of the basic building
blocks of juristic diction. Other examples of such basic units
include ‘he must repeat’ or ‘it suffices’, formulae which will also be
found in the examples of Hanafi literature analysed in Chapter 3,
Section II. The language of early juristic writing is highly
formulaic, only gradually achieving looser more inventive styles;
compare the translated material in Chapters 1 to 3 with that in
Chapters 4 and 5, from Shafi‘t sources. One of the conveniences of
the dialogue format, as found in the Mudawwana and in early
Hanalfi texts, is that the questioner creates the context for a ruling:
I asked Malik about X and he said, It suffices. The ruling can then
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be expanded or qualified by an open-ended siring of ‘what if’
questions. An authority statement, devoid of a dialogic context, is
much less flexible: Malik said, concerning X, It suffices; or, He
must repeat, etc. Here in the Muwatra’, in contrast to all this, it is
the hadith that creates the context. This is not just a matter of
literary convenience, since, as 1 have shown, these literary modes
have implications relative to the nature of authority. Malik,
who, in a dialogic structure, represents the final authority, here
lunctions as an exegete. He explains the law which has its source
and its ultimate authority in a hadith going back to the Prophet.

While Malik’s remark here could scarcely be interpreted
without the hadith’s provision of a context, it clearly did not
cmerge initially in this context. It is simply a variant of a standard
lormula of juristic diction. Almost exactly the same remark was
ascribed to Malik in the Mudawwana about the dirt on a chicken’s
heak: Paragraph 3.1, As long as you see dirt on its beak there is no
harm in it. A subtle reformulation of this ruling has rendered it
iclevant to the cat, and its situation immediately after a hadith
nansforms Malik from independent authority to commentator or
caegete.

in many respects, then, the Muwatta’ represents a continuation
ol the processes that are evident in the Mudawwana: its modes of
thought (category creation) arc similar, and the formulaic units of
ristic language are the same. But the transformation of Malik
mto mediator (through the isnads) of ideally Prophetic authority
tthe matn) and into excgete (through the appended juristic dicta—
qula Malik) are the key elements in the creation of a hermeneutic
nadition that was to survive for a thousand years.

Within the units which constitute the Muwatta’ it is sometimes
possible to detect certain other processes of development which
vollect organic growth and changing principles of authority. In
piie of the foregrounding of Prophetic hadith and their numerical
aperiority, Companion hadith play a very considerable role in the
Viiwaita’. The work evidently represents a moment of transition
hrom broad reliance on mediated ‘apostolic’ authority—associated
with the Prophet and his Companions—to the later near exclusive
v lunce on Prophetic authority. (It is illuminating to note that
much of the effort of later commentaries on the Muwatta’ was
dinected at providing Prophetic authority that would justify
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Malik’s use of Companion authority.)’” Onc of the stratagems
whereby this transition was achieved may be evident in the hadith
about the cat. The transition from Paragraph 2 to Paragraph 3is a
transition from Companion to Prophetic authority. It is perfectly
conceivable that the first unit of this hadith to emerge was
Paragraph 2, as an independent anccdote, and that Paragraph 3
developed later, by a process analogous to the familiar backward
extension of isndds from Companions to Prophet.”

v

The hadith in the chapter on al-fuhar li--wudin’ which is concerned
with the use of water from a water-hole is as follows:

1. [Yahya], from Malik, from Yahyd b. Sa'id, from Muhammad b.
Ibrahim b. al-Harith al-Taymi. from Yahya b. "Abd al-Rahman b. Ilatib.
2. “Umar b. al-Khattib went out with a party amongst whom was "Amr b.
al- “As. They arrived at a water-hole (hawd) and "Anr b, al-"As said to the
keeper of the pool, Hey do predatory animals (siba’) drink at your pool?
‘Umar interrupted, saying, Keeper of the pool. do not tell us; for we arrive
after the animals and they arrive after us (innd naridu ‘ala al-siba wa-taridu
‘alay-na).

If, on considcration of the hadith about the cat, it is conccivable
that the redactors of the Muwatta’ had before them the text of the
Mudawwana, such is not casily conceivable on consideration of
this hadith. For, obviously, the Mudawwana contains an altogether
superior (by the standards of the Muwaita’ itself) version of this
ruling: it contains a Prophetic hadith, provided with two different
isndads, which establishes that water-holes are not susceptible to
impurity caused by animals drinking at them (Paras. 5.3 and 5.4 at
Ch. 1, Sect. I above). Furthermore, in this case, the Mudawwana—-
in its present form—ctearly knows the hadith in the Muwatta’, for
it contains a key-phrasc reference to it (Para. 5.5). Did the
compilers of the Mudawwana have before them a copy of the
Muwatta™

It is undcesirable to formulate the problem in that way. Both
texts can be shown to be organic texts, growing and developing

7 Sece e.g. Yasuf Ibn "Abd al-Barr’s fstidhkdr;, or Sulayman b. Khall al-Baji's
Muntaga.
® Schacht, Origins, 163-75.
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over a period of time. Preserved initially in widely separate
seographic regions, Cordoba and Qayrawan, they could have
mftuenced one another at any stage in their development, and
their prehistory is of course hardly accessible. We shall see in
('hapter 5 how two parallel texts may have reciprocal influcnce on
one another at different stages in their development. In any case,
it may not be the developing canons as such which influenced one
another: the individual items which make up the Mudawwana and
the Muwatra” had a literary history independent of their incorpora-
tion in the canons; see Chapter 7.

My argument that the Muwaita’ is later, as a compilation, than
the Mudawwana does not mean that every single item in the
Muwaita’ is later than cvery single item in the Mudawwana. 1t is
none the less frequently possible to argue in such a manner. The
ladith about the cat emerged after and, to a degree, in response to
the arguments evident in the Mudawwana. Some passages in the
Viuwatta’ can be analysed as stringently edited versions of material
made available in the Mudawwana,” and certain specific rules are
different in the two works in a way that can only be plausibly
cuplained in terms of development from the Mudawwana 10 the
Vinwatta’.

Malik’s judgement on atonement for failure to comply fully with
the rules of fasting in Ramadan is an example of the latter
phenomenon. In the dialogue part of the Mudawwana, Malik
pectfies that provision of food to sixty poor persons is the only
appropriate atonement; he rejects the notion that the emancipation
ol slaves or fasting can, in this context, constitute atonement. In
the authority statements there are three Prophetic hadith, all made
available by Ashhab, contradicting this: the Prophet offers three
mades of atonement, either fasting (for two months), emancipation,
o1 feeding sixty poor persons. Thus preserved, Malik’s rule
thwerantly contradicts the Prophet’s rule. Turning to the Muwatta’,
we find a Prophetic hadith which 1s clearly a narrative development
ol the earlier hadith from Ashhab. Following Ashhab, we see the
"ophet specifying three modes of atonement. When faced with a
particular miscreant who declares himself incapable of managing
auy of the permitted modes, the Prophet provides him with dates
and urges him to distribute them to the poor, thereby to enact a

Y See Calder, "Hinth', 233.
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permitted mode of atonement. So in the Mudawwana from
Ashhab. The version in the Muwatta’ continues. The man declares
that he is himself one of the needy. The Prophet laughs and urges
him to eat the dates himselt. The Prophet has thus stated a rule
and subverted it; he has permitied the miscreant to avoid any real
form of atonement. Malik, in a gala-Malik item, now indicates
that atonement is not required from one who breaks his fast in
Ramadan; all that is required is gada’, i.c. a replacement day of
fasting. From the Mudawwana to the Muwatia’, we see a
progressive amelioration of the law on this matter. This is
accompanied by a modification of the content and consequently
the significance of an established Prophetic hadith. Now this is
understandable if we assume a parallel development of Maliki law
in two centres, and a slightly later date for the Cordoban material.
It is incomprehensible if we assume that Malik's Muwatia’ had
been established in a final form in 179, and was available therefore
to the compilers of the Mudawwana.'’

In these and in numerous other ways some of the expressions,
the arguments, the judgements, and the hadith of the Muwartra’
can be argued to be later than paralle] material in the Mudawwana.
There are however counter-examples, of which onc perhaps is the
hadith about the water-hole. In this case the Prophetic hadith in
the Mudawwana seems to be the more developed statement of the
Jaw in terms of standard Islamic juristic theory. It should however
be noted that there is a strictly formal reason why, even if the
redactors of the Muwatta’ had wanted to incorporate the Prophcetic
hadith about the water-hole, they could not have done so. The
Muwatta’ contains only hadith in which Malik is a transmitter. The
isnads provided for the hadith in the Mudawwana do not exhibit
this criterion.

\/

The third and last hadith in the Muwatia’ which refers to the
question of the pollution of water by animals is the notorious
hadith of the dog. It is curiously displaced: a natural expectation
demands that it be in the same chapter as the hadith about the cat,
but this is not so. It is included towards the end of the chapter

0 o _ . - , .
¢ See Sahnin, Mudawwana, iv. 218~19; Malik, Muwara’, ch. on Kaffarar man
aftara [T Ramadan, in Kitab al-sivam.
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cntitled Bab jami’ al-wudii’, or Miscellaneous on wudit’. This is a
chapter of some complexity which may serve to illustrate some of
the processes that affected the growth of the Muwaita’. The
chapter contains ten hadith—of which No. ¢ is about the dog—
and no exegetical comment. Its content may be set out schematic-
ally as follows:

1. From the Prophet: a juristic ruling, on cleansing after
defecation (istitaba).

2. From the Prophet: an eschatological hadith, in which the
Prophet explains that on the last day, he will recognize his
community because they will be marked about the forehead
and about the limbs as a result of their practice of wudu’.

3. From the Prophet: on the capacity of wudn’ to cause forgive-
ness of sins.

4. From the Prophet: on the capacity of wudid’ to wash away
error and sin.

5. From the Prophet: ditto.

6. From the Prophet: a Prophetic miracle, in which at a time
of water-scarcity he produced water for wudi’ from his finger-
tips.

7. From Abu Hurayra: on the capacity of wuda’ to occasion
forgiveness of sins and to generate reward, proportionate to
cvery step between wudin” and the place of prayer.

8. From Sa%d b. al-Musayyib: a juristic ruling on cleansing
(wudii’)y after defecation.

9. From the Prophet: ‘If a dog drinks at a vessel of any one of
you, let him wash it seven times.’

10. From the Prophet: a theological hadith, reflecting a dispute
about the relationship between faith and works, suggesting
that only a believer will persist in performing wudii’.

This is the kind of grouping that might lead a casual reader to
agree with Schacht’s strictures on the organization of hadith within
the Muwatta’. Numbers 1—8 however, reveal a conventional order.
The first six are Prophetic, followed by a Companion, followed in
turn by a jurist/Successor. Within this overall structure there is
some evidence of subject-grouping. Numbers 3, 4, and 5 all deal
with the capacity of wudi’ to cause forgiveness of sins, and are
accordingly juxtaposed. Number 7 deals with the same subject but
is separated. Clearly the principle of subject-grouping has conilicted

T
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with the principle of hierarchical grading of isnads, and a
Prophetic hadith (No. 6) has been allowed to enter the text,
thereby cutting off the Companion hadith (No. 7) from its subject
group.

Numbers 1 and 8 also deal with the same subject, but Number 8,
being from a Successor, is cut off from its subject group (No. 1) by
a whole series of Prophetic and Companion hadith. On considera-
tion it will be cvident that Numbers 1 and 8 do not deal at all with
wudii’ in the technical sense of ablutions before praycr. They deal
with the subject of cleansing after defecation, a subject associated
with but not confused with wudii” in the technical sense. The words
for cleansing after defecation were various (isiinja’, istitdba)y but
included the word wudia’ in a non-technical sense, meaning
cleansing, as at Number 8. At Number 1, the Prophet, asked
concerning istitaba, replies, Can you not find three stones? The
point is elaborated at Number 8 where Sa‘id b. al-Musayyib
characterizes the usc of water after defecation (al-wudu’ min al-
gha’it bi-'[-ma’) as women’s wuda’. Stones, presumably, are more
manly. These two hadith must originally have been grouped
together as a subsection within the gencral collection of materials
on wudii’. However, since only tangentially relevant to the issue of
wudti’ before prayer, they were perhaps separately organized. All
of the other Prophetic hadith here are also significantly tangential:
they deal with wuda’ but they do not relate to juristic matters.
They arc edificatory, eschatological, hortatory but they are not
directly related to practice. Clearly they were grouped near or next
to the hadith on cleansing alter defecation, until this miscellancous
group, mistaken for a unity, was subject to the mechanical re-
ordering on the basis of graded isndads which characterizes (in spite
of all anomalics) the Muwatta’. This gave rise to something like the
present order.

An astute redactor might have moved Number 6 to a position
before Number 3 and so preserved the obvious grouping of 3, 4, 5,
and 7, without disrupting the hierarchical principle; he might also
have preserved a separate chapter for Numbers 1 and 8. There is,
however, plenty of evidence that at least some redactional
processes arc mechanical and liable to produce illogical and
unharmonious results.!! Further, in dealing with layers of material

" Norman Calder, ‘The umni, sccts. 2 and 3.
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successively incorporated into a text, it must be recognized that
principles of organization will vary. It seems likely that the present
position of Number 7 may be referred to the operation of the
principle of clausula finalis: this is the phenomenon whereby an
established code, or other group of juristic rulings, may be
emended by adding a new ruling at the end of the code, even if the
emendation refers to something in the middle.'? Here, a Prophetic
hadith emerging late and becoming eligible for inclusion was
added at the end of the Prophetic grouping, without any concern
for the break thereby occasioned in the subject-grouping.

Numbers ¢ and 10 present problems of their own. Number 10, as
it happens, has a defective chain of authorities. Its complete isnad
as preserved here is Yaha—Malik—the Prophet. Hadith of this type
are frequently dealt with in the Muwalta’ by relegation to the end
of a chapter. Examples may be found in the chapters on mawdgit
al-thlal, and wudu’ al-nd’im. This redactional principle, that
extremely weak isndds should be relegated to a final or to a late
position in a group. is compatible with the general concern for
isndd hierarchy which characterizes the text as a whole.

There is no decisive answer to the question why Number g (the
dog) has emerged at this particular place in the organization of
liadith. Numerous possible factors spring to mind. It was a hadith
which ran counter to the transmitted feclings of Malik, feelings
which werc adhered to as far as possible within the exegetical
siructure of argument that emerged in the Maliki tradition.' It
may thercfore have been accepted into the canon fairly late (we
Lave seen that it was not incorporated into the Mudawwana) and
heen inserted before the weak hadith at Number 10, but after all
the rest, as a token of dissatisfaction. It has not been incorporated
mio the group of hadith which includes the hadith about the cat
and the predatory animals, again, perhaps, in order to weaken its
clfect or to register a desire that it should not be subject to
analogical extension. Or, perhaps that particular group had
hecome an established unit not permitting extension at a time
when the Miscellancous section was still capable of receiving new
material. And so on. Further speculation is unnecessary. There
are reasons within the Maliki tradition of thought why this hadith

"' David Daube, ‘Codes and codas’.
" Tbn ‘Abd al-Barr, Istidhkar, i. 258-62, but sce also 206—12. A key term is of
course ta‘abbud, for which see also Shafii, in Ch. 4, Sect. TV below.
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should not be liked; and there are reasons why, granted the
complex redactional process affecting the growth of this work, it
may finally have been incorporated at this position within the
group. The compilers of the Muwatta’ did not indulge in overt
cxegetical argument, of the type exemplified for the Malikis, much
later, in lbn ‘Abd al-Barr, for the Shafi'ts in the Upmum and in
Muzani’s Mukhtasar, and for the Hanafls in Tahawi's Ma‘ani al-
Athar. But they do manage to express their views about hadith by
the arrangements and ordering principles that they adopt, and
these principles, though differentially imposed over a period of
time, are sufficiently analysabie for modern readers to perceive at
least that there was a consciousness of difficulty before this hadith.
There are numerous other anomalies of hadith-arrangement
throughout the Muwatta’ and only further study will reveal
whether they are susceptible to the kind of argument that I have
advanced here. There can be no doubt, however, that this is not an
authored text: its present form is explicable only on the assumption
of a fairly extended process of development (and indeed some
carelessness in the final stages of redaction).

V1

The Muwatta’ is not an adequate presentation of the law. In the
casc at issue, for example, the totality of material dealing with the
capacity of animals to cause pollution in water is represented by
the three hadith discussed here. They refer to the dog, the cat, and
the water-hole. There is no exegetical point d’appui for the legal
point that predatory animals in general cause poilution in water.
There is no doubt, however, that the latter point was a part of the
law. (The Shafi'T school, who inherited this exegetical absence,
abandoncd the principle that predatory animals cause pollution;
for them only dogs and pigs did so: see Ch. 4, Sects. II-1V.) The
conclusion is inescapable: anyone who wished to use the Muwatta’
had to have some prior knowledge of the law and to interpret it in
the light of that knowledge. We have already seen evidence that
the Mudawwana grew up initially as a record of difficult cases; it is
likely that the Muwatta’ started in the same way. However,
whereas the Mudawwana grew into a highly articulated document,
of immense scope and detail, the Muwatta’ did not. It is not simply
a smaller work, it is markedly underdeveloped in exploration of
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detail, it is not particularly concerned with comprehensi\’e
coverage, it is uncertain in the articulation of book and chapter
headings, and, as we have seen, there are occasions where the final
redactors do not exhibit full conscious control of their material.
On the other hand, it is a work which is clear and definite in
presenting a theory of authority. 1t is possible that a stringent
theory of authority would occasion the removal or deletion of
unsatisfactory or unnecessary material. But the overall lack of
detail, coverage. and fine articulation seems best accounted for by
the assumption that the accumulation of materials for the
Muwatta’ took place over a shorter period than for the Mudawwand.
it is also likely that the final canonical redaction was rather a
hurried affair.

The primary notion of authority articulated in the Muwatta’ s
Prophetic. The difference between satisfactory and weak isnads as
buttress of that authority is registered through the Organilation of
hadith. Companions and Successors as mediators of Prophetic
authority are accepted and ranked according to a conventional and
tamiliar scheme of distance from the Prophet. But this whole
cheme of authority is integrated into a system where Malik
Jdominates. Not only is he exclusive transmitter of all preserved
material but he is sole exegete and interpreter of the law."t What
ihis book finally asserts is the role of Malik as mediator of
I'rophetic law.

‘This complex resolution of Prophetic and Maliki quthority is
transmitted to posterity through the sole mediation of Yahya b.
Vahya al-Masmudi, who figures throughout in the introductory
lormula haddatha-ni Yahya. Influential at the court of ‘Abd al-
IRahman II in Cordoba, Yahya is associated with an increase in the
cIfective authority of the Maliki school of law in Muslim Spain, in
particular with an increase in the number of formally apPOimed
Maliki gadis. His carcer symbolizes the forging of an alliance
hefween court and school which was to last for generations, and
which was embodied in the real administrative power held by the
head of the Maliki school in Cordoba. It is perfectly reasonable to
appose that he provided some kind of impetus towards a
Colicction of materials that would represent the formal authority of
the Maliki school. That he is personally responsible for the

¥ Except as indicated in Ch. 2, Sect. T above.
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Muwatta’ in its present form is unlikely. The book is clearly the
product of organic growth; it needed time to grow. Time, and
perhaps more than just time, was also required for the Maliki
judges, settling into the habit of official administration, to realize
there was a need for a canon that would signal their commitment
to a specific theory of authority. The formula haddatha-ni Yahydi
suggests composition by a student of Yahya rather than by Yahya
himself. In any case, as 1 have argued, the theory of authority
articulated in the Muwatta’ should be recognized as later than that
articulated in the Mudawwana. The Muwatta’ belongs to the
period after 250.

According to E. Lévi-Provencal, after the reign of ‘Abd al-
Rahman I the Maliki school retained its mfuence and prestige at
court, and the qadi in Cordoba remained a counsellor to the
monarch. The Maliki fugaha’ (the jurists) were constantly required
to respond to questions and problems emanating from the central
government. Amongst the most celebrated of these fugaha’™ was
Baqib. Makhlad (d. 276). Having travelled and studied in Eastern
Islam, he, it appears, had brought reforming ideas to Andalus.
The Andalusian fugaha’ had, it is suggested, at an earlier date,
substituted for Prophetic hadith an attitude of respect and servile
imitation based on the opinions (ra’y) of their predecessors. Bagi,
in opposition to the corporation of Maliki jurists, brought back the
principle of reliance on Prophetic hadith. In this he eventually won
the support of the court.'

This analysis correctly reflects the bias of Muslim historical and
biographical sources which dogmatically maintain that the Maliki
tradition began by recognizing the authority of Prophctic hadith.
The reforms of Bagi must accordingly be seen as restitution of
what once had been. This is not correct: the natural development
of the Maliki school in North Africa had stressed the authority of
Malik (and other Hijazi jurists), expressed predominantly through
use of the term ra’y and without systematic appeal to Prophetic
authority. The argument for a central role for Prophetic hadith
was innovatory. According to the History of the ‘ulama’ by lbn al
Faradi (d. 403), Baqi b. Makhlad, a pupil of Yahya b. Yahya, after
his travels in the East, filled the land of Andalus with Aadith and
riwaya (= transmitted knowledge). Opposed by his Andalusian

" So in Lévi-Provencal. Histoire, i. 288—g.
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colleagues, Baqi won the support of the Sultan and was thus
enabled to publish his hadith and promulgate his transmitted
knowledge—nashara haditha-hu wa-qara’a li-’[-nas riwayata-hu.
From that time onward hadith became established in Andalus—
min yawma'idhin intashara al-hadith bi-’l-anadalus.'® All this may
be accepted at facc value. The authority of hadith, meaning
Prophetic hadith, had not previously been firmly established in
Maliki Spain. Baqi, coming with ideas from the East, was an
innovator in demanding that they be given a central rolc in legal
matters.

Amongst those who followed Bagi was Ibn Waddah (d. 287),
also a pupil of Yahya. Through him, according to Ibn al-Farad,
Andalus became the land of hadith and isnad, having previously
been dedicated to memorization of the opinions (ra’y) of Malik
and his companions.'” The ‘opinions’ of Malik and his companions
is, of course, precisely what we find dominating in the Mudawwana.
The transition from ra’y to hadith, associated with the biographies
of Bagi and Ibn Waddah, reflects the transition from the
Mudawwana to the Muwatta’. It i1s a fitting and reasonable
conclusion that the familiar Muwatta’ in the recension of Yahya
was a product of Spanish Cordoba during that period when Baqi
and Ibn Waddah were introducing, with the backing of the court,
reforms of which the central component was a stressing of hadith
at the expense of ra’y. It is a book specifically designed to
reformulate the Maliki system of law in formal subordination to
Prophetic authority. Such a need can hardly have been recognized
in Spain prior to the period of poiitical influence of Baqi b.
Makhlad and it is to that period that the Muwarta’ should be dated,
e, C.270.

This conclusion finds some support in the {stidhkar of Tbn "Abd
al-Barr (d. 463). This is onc of the earliest major commentaries on
ihe Muwatta’. In his introduction, ibn ‘Abd al-Barr informs his
rcaders that he has restricted himsclf to that version of the
Muwatta” which derives from Yahya; and he gives the chain of
tcachers and transmitters by which he has received this work.
I'hese are three. Two of them show the common links Ibn
Waddah—Yahya-Malik. The third is a composite chain exhibiting
both the link Ibn Waddah—Yahya-Malik and a link through

t* *Abdallah b. Muhammad Yon al-Faradi, Ta'sikh, i. 107~9 (no. 283).
7 ibn al-Faradi, Ta’rikh, ii. 17 (no. 1136).
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Yahya’s son “Ubayd Allah. The value of such chains of transmission
varies but is at least more secure in periods of established
pedagogic institutions than in an age of predominantly informal
oral transmission. (See Ch. 7, and Ch. g, Sect. IV.) Here, a set of
initial conclusions relating to the nature and date of the Muwatta’
have been established on the basis of the text itself. With these
conclusions in mind, the biographical materials have been found to
confirm and sharpen our perception of the situation in which the
text emerged. (The biographical texts, of course, ideally should be
read and analysed for their own sake; pending that exercise, they
must at least be read in the light of the early juristic texts, not vice
versa.) Ibn “"Abd al-Barr’s chains of transmission may be legitimately
brought in at this stage as subsidiary evidence. The prevalent
presence there of Ibn Waddah as transmitter from Yahya fits
neatly with the conclusions that have already been established. It
seems reasonable to conclude that he is in fact the final redactor of
the Muwatta’ in the form we now know it. His production of this
work must be associated with a campaign to establish the authority
of Prophetic hadith in Muslim Spain, a campaign primarily
associated with Ibn Waddah’s teacher and political superior, Baqi
b. Makhlad.

The earliest manuscript of the Muwaita’, now held in the
Chester Beatty Library in Dublin, is dated 277. A particularly fine
achievement of calligraphic and decorative art, it must be one of
the earliest and may well be the first authoritative publication of
the standard Maliki canon.'®

" Cf. A. J. Arberry, The Chester Beatty Library: a handlist, i. 1; Fuat Sezgin,
Geschichte, 1. 458-9.

3

EARLY HANAFI
TEXTS

I

The largest body of early Hanafi juristic material is now contained
in the work known as the Asl or the Mabsit, attributed to
Muhammad ibn al-Hasan al-Shaybani (d. 189). Muhammad was a
pupil of Abwi Hanifa (d. 150). After training in Kufa, he moved to
Baghdad where he flourished in the reign of Hartun al-Rashid. It is
reported that towards the end of his life he was appointed judge at
Raqqa. Biographical sources depict him as a jurist of outstanding
intellect and debating skills, if, perhaps, less competent in the field
of hadith. Shafi't (in Hanaft sources) is said to have described him
as physically fat but mentally agile, and as the only jurist who ever
faced him (Shafil) in debate without quailing. Ibn Hanbal
confessed that his own subtlety in juristic detail was acquired from
the books of Muhammad ibn al-Hasan. (Similarly, also in Hanafi
sources, it is reported that when Ibn Hanbal began to collect
hadith he went first to Abu Yisuf, the second major pupil of Aba
Hanifa and colleague of Muhammad. It is a trick of biographical
technique to bolster the authority of one’s own school by locating
praise-—implicit or explicit—in the mouths of rivals.)'

Like other early works of figh, the Asl is organized in books
(kitabs) and chapters (babs). It is unlikely, however, that the
various books which make up this work were brought together—
as if they were one work—until well into the medieval period. The
carliest substantial manuscript edition belongs to the seventh
century AH (thirteenth century cg). The most comprehensive effort

' The most extensive biographies of Shaybini, Abu Hanifa and Abi Yasuf are
found in Muhammad b. Ahmad al-Dhahabi, Manaqib, where all the details given
here will be found. Shorter biographies in Abii ’I-Hasanat Muhammad "Abd al-
tayy al-Laknawi, Fawa’id and Abt Mubhammad ‘Abd al-Qadir al-Qurashi,
Jawahir, ad loc.
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at a ‘definitive’ version is the twenticth-century edition of Abu ’I-
Wafa’ al-Afghani—and it is of uncertain value. That the various
books developed separately is clear from a number of factors.
First, medieval refercnce is to individual books and not to a single
organized work. Fuat Sezgin still lists the books separately from
the Mabsiar or Asl. Afghani and his medieval forebears know
better: the books of Muhammad ibn al-Hasan al-Shaybani, though
referred to separately, are the same as those that constitute the
Mabsit.?

Secondly, the books as they now exist arc evidently the product
of different redactional approaches. The Kitab al-Salat, the first
book in the printed edition, is a single integrated unit. It is
characterized by a stringent qultu/gala format, remorseless in its
capacity to assimilate diverse materials. Emerging only occasionally
within this overall structure are three types of secondary material:
athar, statements of dispute (ikhslaf), and cross-references to
other books. The arhar are usually associated with a problem in
the known rules, requiring justification. On the question, for
example, of rinsing out the mouth, the gala-figurc considers that to
omit this practice in wudi’ (minor ablutions) does not affect its
validity; but to omit it in ghusl (major ablutions) will cntail
repetition of prayer. Why does he distinguish? The two situations,
he states, arc analogically parallel (huma fi “I-giyas sawd’) but he
abandons giyas here in view of the arhar from Ibn “Abbas.” On
other occasions, the gale-figure refers to arhar from other
Companions and from the Prophet:* or simply refers to (one or
more) anonymous arthar.” These dthar characteristically offer no
isndads and do not pretend to represent the ipsissima verba of the
cited authoritics. Though formally integrated within the qultu-gala
format, they arc probably a sccondary development. The ikhtilaf
matcrial {much larger in quantity than the drhdr) is not usually
intcgrated into the qultu-gala format. Such material involves the
distribution of wvariant views between (usually) Abua Hanifa,
Muhammad, and Abt Yusuf (so named, though this is at odds
with the supposition that any onc of these is identical with the

* Sezgin, Geschichte, 1. 421-33: Abu "I-Wafd’ al-Afghini in his introduction to
Shaybani, Asl, i. (sce esp. his quotation from the Kashf al-Zuniin on p. 2).

' Shaybani, Asl. i. 41.

T Ibid. 44-5. 59, 61-2. 150, el al.

> Ibid. 76—=7: ja'a [i dhalika atharun;, cl. 159.
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qultu-figure). It is clearly interpolated.® The cross-reference
material (a very minor category) is also interpolated. Thus,
interrupting the qultalgala format: wa-gala Muhamimad fi I
Nawadir . . . or gala Abit Hanifuo fi "I-Jami” al-Saghir . . . Both the
Nawadir and the Jami al-Saghir are books attributed to Muhammad
al-Shaybani. These and similar formulac arc clearly marginal
comments, product of comparative study, and only later incorp-
orated into the main text.”

The sccond book in the printed edition is entitled the Kitab al-
Hayd (On menstruation). This subject has in fact alrcady been
touched on, in accord with the normal practice of juristic
presentation, within the section on purity near the beginning of the
Kitab al-Salat.® The Kitab al-Hayd is a special treatise on a
particular subject. It has no instances of qultu/gala presentation.
Its dominant mode of exposition is constituted by successive
conditional sentences: wa-idha . . . wa-law . . . wa-in . . . Thisis a
familiar and universal mode of juristic drafting particularly
associated with the early stages in the development of a juristic
tradition.” Like the Kitab al-Salat, the book exhibits numerous
statements of ikhtilaf where variant views are distributed amongst
the three Hanafl authoritics. Citation of more antiquc authorities
(dathar) is rarc but includes a number of references to the Prophet.
it is significant that the latter are associated with a formulaic
pattern reflecting a polemical situation: if they say . . . reply is
made (gala or in gala ov in qala qd’il . . . gila la-hum/la-hu). 1t is
these model disputes (cxhibiting a form known also in early
Islamic theological works)' that generate reference to a Prophetic
(or Companion) ruling (again without isndds or ipsissima verba)."'
We shall scc in Sections IV—VI below that it is precisely incidence
of dispute that generates authority statements (arhar) of all kinds.

All the books of the Ag/ printed to date exhibit either the gu/t/
qala editing device or successive conditional sentences. The
former is exemplified also, for example, in the Kitab al-Zakdr and
the Kitab al-Mukatab (vols. 2 and 3—4), the latter in the Kitab al-

" See ibid. 49, 55. 57, 58, 05, 73. 74, et al.; also Calder, “The wimumi’™, paras. 5, 8.
and 15 of the passage translated on 116-19 and the comments at 119 {f.
" Shaybani, Asl, i. 65 n. 1, also n. 2, 75 n. 6.
" ibid. 24, 39, 49. 54. Y David Daubc, Roman legislation, 6-8.
" CI. Michacl Cook, “The origins ol kalam’.

"' Shaybani, As/, i. 462: su’ila rasiil Allah ‘an dhalik; 489-90: fu-qad ja’a ‘an ‘Ali
i+ Abr Talib wa-Ibn ‘Abbas.
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‘Agl (vol. 4). In a fragment published by Chafiq Chehata, entitled
Kitab al-Buyii* wa’l-salam, there are no examples of the qultu/qala
device, but only successive conditional sentences (wa-idha, etc.)
and successive formulaic statements (wa-ld ba's fi . . ., wa-la khayr
fi. .., etc.)."? All the books, irrespective of their basic redactional
type, exhibit some examples of ikhtilaf statements and of arhar;
some of them also contain cross-references to other books. The
quantity and the forms of such material vary.

In sum, even a casual survey of the books indicates not only that
they are the product of different redactional processes, but, where
the processes arc similar, there are differences in modes of
manipulation and in the range and expression of appeal to
authority, ikhiilaf, etc. It is evident that the Asl or Mabsuit, unlike
the Mudawwana, was never subject to a formal final redaction. It
is significant that the tradition produced no commentary on the
Mabsiit—again in contrast to the Mudawwana. This is because
there was no such work: there were only books on particular
subjects, the product, as we arc beginning to perceive, of organic
processes similar to those described for the carly Maliki texts.

There is a third feature which tends to confirm this impression.
It is the varied and uncertain isnads which introduce books and
chapters. The introductory sentence of the printed Asl is as
follows: ‘Abu Sulayman al-Juzjani from Muhammad ibn al-Hasan,
he said, T have explained to you the opinion of Abu Hanifa, Abu
Yasuf and myself. Where there is no mentioned ikhtilaf it is the
opinion of all of us.” This is indeed a possible description of the
work as a whole. It should be understood, however. as an
inference from the nature of the material, recast as an introductory
statement. A similar introductory statement has been placed at the
head of the work known as Muzant's Mukhtasar (sce Ch. 5, Scct.
I) and is equally unhistorical. The first chapter (bab) in the Kitab
al-Salar exhibits a new introductory isnad, namely. Abu Sulayman,
from Muhammad ibn al-Hasan, from Abu Hanifa, he said . . . The
second chapter offers a similar formula, Abt Sulayman, from
Muhammad, he said . . .; and the third chapter, Abu Sulayman,
from Muhammad, he said, I said . . . All of thesc introductory
isnads work in context to suggest that the qultu-figurc is Muhammad
and the gala-figure Abt Hanifa. In spite of this, Muhammad also

12 Muhammad b. al-Hasan al-Shaybant. Kitab al-Buyi‘ wa-"l-salam.
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appears in the third person in the ikhtilaf material. Later chapters
in the Kitab al-Salat have no introductory isnads; they exhibit only
a continuation of the basic qultu/gala exposition. It is probable that
these isndds, appearing only in the first four babs, were late
insertions intended to identify the qu/fu- and gala-figures, otherwise
anonymous.

The Kitab al-Hayd exhibits a different introductory isnad,
namely gala sami‘tu Muhammad ibn al-Hasan yaqgal idha . . . This
introduces the first of the sequences of conditional sentences which
constitute the bulk of this book. The Kitab al-Zakat offers yet
another formula: haddatha-nt Ziyad ibn ‘Abd al-Rahman ‘an Abr
Sulayman ‘an Muhammad ibn al-Hasan gala qala Abii Hanifa etc.
The qultu/qala format begins only after two such introductory
isnads which govern authority statements. Though, again, it is
probable that the isnads are intended to identify the gala-figurc as
Abu Hanifa, the matter is hardly clear; and recognition of
Muhammad as the gu/tu-figure is incongruous since he appears, as
usual, in the third person in the ikhtilaf material. Whereas all of
the books in Afghant’s edition are either explicitly referred to or
tacitly accepted as transmitted from Abit Sulayman al-Jazjani
(some, for example the Kitab al-‘Agl. do not identify the
transmitter) the segment edited by Chehata is transmitted by Abu
Hafs Ahmad ibn I[lafs al Bukhari. These various items of
transmission information are perhaps of minor significance but
they tend to confirm the general impression that the individual
books were subject to separate redaction and have separate
histories. Only later, long after the emergence of established
juristic genres, did scholars and scribes acquire the conviction that
these books must have been intended as a single expository work
of figh, conforming to the familiar pattern which such works had
by then developed. This conviction controlled scribal practice; it
has also controlled modern editorial activity.

Traditional Hanati biography identifics Abu Sulayman Masa ibn
Sulayman al-Jozjani (d. after 200) and his collecague (musharik)
Ma‘la ibn Mansar al-Razi (d. 211) as the dominant transmitters of
Mubhammad’s figh. Of Abu Sulayman it is said, in Qurashi’s Kitab
al-Jawahir al-Mudia, that amongst his compositions—min tasanifi-
hi—are the Kitab al-Siyar al-Saghir, the Kitab al-Saldt, and the
Kitab al-Rahn."” These are in fact works now assumed to be by

1 Qurashi, Jawdhir. ii. 186 (no. 580).
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Muhammad al-Shaybani himself. The books on saldt and rahn are
those with the same title now contained in the Mabsiit. Questions
of course arise as to why the tradition should preserve this memory
in particular; why mention these three books if Aba Sulayman is
assumed to be transmitter of all Muhammad’s works? Alternative
reports, making different reference to named books, only confuse
the issue. It is none the less worth stressing that although the late
Hanafi tradition tends to sec Abu Sulayman as only a transmitter
and in no way a producer of books,'* the particular phraseology of
the biographical tradition, here and elsewhere, does not confirm
this.

Abu Sulayman, Ma‘ld, and the latter’s son Yahya ibn Ma'la
(transmitter of his father’s material) all lived in Baghdad and may
be accepted as dominant influences on the development of Hanafi
figh in that city in the decades after 200. Ahmad ibn Hafs, the
other major transmitter of Muhammad’s jurisprudence, and his
son were inhabitants of Bukhara. They represent a different
(though undoubtedly related) tradition of juristic thought which
was to culminate in the astonishing vitality of Transoxanian Hanafi
jurisprudence in the middle fourth century and later. * The
evidence so far discussed, together with that brought forward in
the following sections of this Chapter, does not suggest that
transmission within a school tradition meant transmission of books
with fixed texts. Books grew up through the slow accumulation of
material and successive redactions designed to bring that material
under control. Abd Sulayman, Ma'la, and Hafs may have
promoted the collection and preservation of school material but
even they can hardly be responsible for the final texts of the works
ascribed to Shaybant.

ADbG I-Wald® al-Afghani in Shaybani, Asf, i. 1 (n.2); here Afghiind simply
denics the report in the Jawdhir: Abit Sulayman did not produce any books of his
own, he simply transmitted those of Muhammad.

15 Sarakhst and Qadikhin are the outstanding names of the Transoxanian
school, but they did not exist in isolation. The basic biographics of Masi b.
Sulayman, Ma'la, and Ahmad b. Hafs may be found in Qurashi, Jawahir, ii. 186, .
177, and i. 67; also in Laknawi. Fawa'id. 216, 215, and 18.
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II

In an earlier analysis of a section from the Kitab al-Salat, the first
book in the printed As/, I concluded that the passage under
consideration showed ‘signs of interpolation, conflation, redactional
activity involving a possible re-ordering of material, the imposition
of an editorial format, and, perhaps, the ingenious elaboration of
new material as a result of cxploring the imposed cditorial
format.”'® The passage studied there was particularly rich in
anomalies, but most of these features can be demonstrated also on
consideration of that part of thc work which deals with the
pollution of water by animals. The editorial format is the gultu/
qala device—not the record of a conversation but a literary means
for the integration of disparate material. It is marked in the
following translation by the conventional Q[uestion] and A[nswer].
llach new item for consideration is introduced by the phrase a-
ra’ayta, translated here, throughout, as, Consider.

1. Q. Consider; if a cat drinks at [a person’s] vessel, does he perform
wudi’ with that water?

A. T prefer that he use other water (ahabbu ilayya).

Q. But if he does, and prays?

A. Tt suffices him (yujzi-hi).
». Q. Consider; if a hen drinks at his vessel, does he perform wudi’ with
[the water]?

A. If the ben is free-ranging, I dislike (akrahu) the use of the water for
wudi’. But if it is penned, there is no harm in it (/@ ba’s).

Q. Consider; if it is free-ranging, and if it drinks from the water, and he
performs wudii” with it, and then prays [what then]?

A. It suffices him.

Q. Why?

A. Because he did not sce any filth on its beak, so it suffices him. But I
prefer that he use other water (ahabbu ilayya).

Q. If he sees filth on its beak, and it drinks, does he perform wudi’ with
it?

A. No.

Q. If he does, and prays [what then]?

A. He must repeat the wudi’ and the prayer (‘alay-hi an yu'id al-wudi’
wa-"l-salat).
1. Q. Consider; if a bird, or a sheep, or a cow, or a camel, or a horse, or a

' Calder, “The ummi’, 123.
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work-horse (birdhawn), or anything the flesh of which is [normally] eaten
drinks at [a person’s] vessel, does he perform wudii’ with the water?

A. Yes, there is no harm in it (/g ba’s fi-hi}.

Q. If [an animal] the flesh of which is not [normally] eaten drinks at the
water, such as donkeys or mules or such like [what then]?

A. He does not perform wudna’ with it.

Q. And if he does and prays . . .?

A. He must repeat the wudii’ and the prayers.

And so on. Formaliy this material is of the utmost simplicity. A
problem is introduced by a-ra’ayta followed by a conditional
question. The series of problems here, which is lengthy, relates to
one issue: if water is affected by a particular animal or thing, does
one use it to perform wudii™? The answer may be an expression of
dislike (akrahu), of preference (ahabbu ilayya), or of no harm (la
ba’s). All of thesc are associated with a judgement of sufficiency
(yujzi-hi) and no repetition of prayer or wudii’. Insufficiency is
registered by the requirement to repcat (‘alay-hi an . . .). Further
diScrimination is achieved by providing the qulfu-figure with ‘what
if’ or ‘why’ questions. The phrasing is formulaic, elastic, and
familiar from similar devices in the Mudawwana (and to a lesser
extent in the Muwatta’). Any quantity of new material might be
integrated, either by generation of new questions under an
established topic (Para. 2), or by creating and cxtending a list
(Para. 3), or by starting a new topic (Consider; if an elephant . . .).
The editorial format is neat, schematic, flexible, and capable of
disguising many hiatuses. But the underlying material, when
considered at length, is chaotic. In order to illustrate its nature, I
give now a schematic prescntation of the rest of the passage,
reserving complete translation for only Paragraph 8, which has the
characteristic form of an ikhtilaf item.

4. Q. Consider; [flies, bees, scorpions . . . fall into water and die . . .]
5. Q. Consider; [wine, blood, urine, excrement . . .|

6. Q. Consider; [the spittle of an animal whose flesh is caten; it does not
pollute—Ia yufsid)]

7. Q. Consider; [the urine of an animal whose flesh is eaten; it pollutes—
yufsid]

8. This is the view of Abu Hanifa and Abu Yasuf. Muhammad (al-
Shaybini| says. As to animals the flesh of which is caten, there is no harm
in their urine. If it falls into water it does not pollute it, unless it exceeds
the water, in which case one does not perform wudi’ with it. Aba Yasuf
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says, There is no harm in drinking the urine of animals whose flesh is
caten, such as the camel and such like. But the urine [of these animals]
pollutes water, even if the quantity [of urine] is small.

9. Q. Consider; A man performs wudii” and begins with his legs before his
arms, or his arms before his face . . .

10. Q. [bird-droppings fall into a vessel]

11. Q. Consider; [a mouse, a snake, a ghecko . . . drink from a vessel . . ]
12. Q. Consider; [predatory animals (siba®) and dogs . . . drink from a
vessel . . ]

13. Q. Consider: [the urine of a bat; a mosquito or a flea]

14. Q. Consider; [birds whose flesh is not eaten; falcons and hawks . . .
drink from a vessel]

15. Q. Consider; [a well, in which a fish or crab or tortoise dies]

10. Q. Consider; [the spittle of riding animals (dawabb) whose flesh is
[not] eaten, and of predatory animals—one repeats]

In many respects similar to the parallel material in the Mudawwana,
this passage is both disorderly and confusing. Formally it is unified
by the qultu-gala device and by the introductory a-ra’ayta
{missing, however, at Para. 10). Substantially, it exhibits some
tension between a straightforward casuistic approach (cat,
chicken, mouse, snake, ghecko, etc.) and an aspiration towards
seneral categories (edible v. non-cdible at Para. 3, predatory v.
non-predatory at Para. 12). (The listing of mouse, snake, and
rhecko at Para. 11 1s in fact a category: these are animals that live
i the house, common houschold pests.) There is clearly some
depree of conflict and overlap between the gencral category of
predatory and that of non-cdible. which is not dealt with. There is
ome evidence of the material expanding towards a taxonomy of
things (not just animals) that might cause impurity in water (cf.
I"uas. 4 and 5), and an irregular attempt to deal with bodily fluids
(~pittle, urine, bird-droppings) and to relate these rules too to the
~oneral categories (sec especially Paras. 6 and 16), though the task
. not rigorously carried through. (I have introduced a textual
~mendation at Para. 16 in order to harmonize the rules).
I"wragraph g is intrusive and may signify that at some point the
decussion of animal-pollution ended with Paragraphs 1-8. Para-
veaph 15, too, initiates a new subject involving wells, not vessels,
mdl dead animals, not living ones, but is immediately followed by
v aeversion to the previous topic, namely animal fluids, at
I"wagraph 165 that in turn is followed by a continuation of the
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theme of dead animals in wells. It is not clear whether these are
examples of collation mistakes, interpolatory processes (for
example clausula finalis), or simply carelessness.

As in the material of the Mudawwana, there is a delay in the
introduction of the basic and familiar categories of the law
(predatory animals introduced at Para. 12) which, from a logical
point of view, is intolerable. The explanation for this has already
been suggested: wild/predatory animals are in nearly all systems of
purity paradigmatically impure and do not require to be asked
about. The text begins with genuine problems arising out of
uncertain cases. The cat is predatory, but domestic (1). The
chicken is domestic, but liable to eat carrion (2). Donkeys and
mules were different from horses because not caten and, in
addition, had become a part of Maliki—-Hanaft dispute (3). This
text, then, like the parallel material in the Mudawwana, originally
cmerged as a collection of responsa to particular problems, all of
which may be recognized as a natural result of reflection. They
represent grey areas in the known law. The known law did not
have to be collected and preserved precisely because it was known.
‘Ancient lawgivers do not usually state that which goes without
saying.”!” In time, the text began to look like a general statement
of the law and all the more familiar cases as well as an increasing
burden of refined cases (the mosquito, the urine of a bat) were
incorporated. It seems likely that most new material in this section
was incorporated in the final position (by successive application of
the principle of clausula finalis). This must account for the
relatively late appearance of the generalization about predatory
animals, as also, in a striking example, of Paragraph 16, which so
obviously ought to be a pair to Paragraph 6. While Paragraphs 1-3
deal with su'r, the subsequent Paragraphs abandon this subject,
until Paragraph 11 when it is reintroduced for the refined casc of
the snake, the ghecko, and the mouse. This reintroduction of the
theme of su’r prompts, belatedly, a formulation of the fundamental
principle regarding predatory animals. Marginal addition and/or
interlinear comment may account for Paragraph 7, which is both a
relevant clarification of Paragraph 6 and a linguistic parallel.

The collocation of items as a whole is messy and disorderly, a
situation which is effectively, if only partially, disguised by the

7 Daube, Roman legislation, 30.
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uniformity of literary expression. All the material is caught in a
continuous dialogue, which, based on simple, flexible formulaic
clauses, easily incorporates and standardizes the most diverse
items. It is clear, none the less, that the items arc diverse, that
their emergence and collocation have been a product of time and
ad hoc recording, which have militated against rational grouping
and precipitated evident discontinuity. In my carlicr study of a
similar passage from the Kitdb al-Salat, it was possible to produce
arguments suggesting that the Q and A format was imposcd upon
originally discrete material.'® Fractionally less obvious in this
passage, this remains the most likely interpretation. That even
after this editorial process the text remained open to development,
notably by the addition of ikhtilaf material, is proved by pointing
to the differential development of such material in different
manuscript traditions.'” The ikhtilaf item in this passage (Para. 8)
is characteristic of the form and intentions of such material. While
ikhtilaf material, and, in many cases, authority statements stand
out as likely to be interpolated, it does not necessarily follow that
all of the material captured in the dialogue was incorporated in
one cditorial process. Once the format was created, it could digest
new material seamlessly.

Granted then that this book is the end-product of a lengthy
period of development, involving accumulation of basic materials,
successive redactions, and the interpolation of ikhtilaf items and
authority statcments, it must be resistant to simple conclusions
about dating. It is clearly the record of a broad tradition of,
initially, oral law (known independently of texts, through training
and experience), which was gradually acquiring literary forms.
The texts that emerged as a result of this process—and they are
more than the component Books of the As/—were attracted to the
namc of Muhammad ibn al-Hasan al-Shaybani, not because he
authored them, but (presumably) because he was an acknowledged
figurc of authority, and perhaps also becausc his teaching was a
genuine impetus towards the modes of thought that are reflected in
the books. I do not know how the last point could be proved and
the formal as well as the material diversity of the books (and
views) attributed to him militate against his being anything other
than a distant influcnce.””

1S

Calder. *“The wami', 119-23. 19 1bid. 120-1.
** In spite of the neat schematic distribution of variant views amongst the three
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The gultu/gala technique is used in other early Hanafi works,
amongst them the Kitab Ahkam al-Wagf, attributed to Hilal ibn
Yahya al-Basri, known as Hilal al-Ra’y (d. 245). The first
paragraph of this work begins with the phrase, gdala Abi Hanifa.
Subsequently the gala-figure simply expounds the law in his own
person, with only a handful of locutions, mostly in the first few
pages, which establish the identity of the gala-figurc as Abu
Hanifa. A small number of ikhtilaf passages. again mostly near the
beginning,>' give expression to the usual tripartite division of
opinion in the Hanafi tradition with third-person reference to Abu
Hanifa and Aba Yusuf, together with a first-person reference,
gawlu-na. In this formulation the gultu-figure is to be understood
as Muhammad ibn al-Hasan. Some passages, however, show third-
person reference to Muhammad.? For the bulk of the book,
exposition of the law is achieved through skilful and orderly
manipulation of the qultu/qala format. As so often, it is difficult to
avoid the impression that the efforts to identity the guliu- and
gala-figures are secondary. A different book on the same subject
was produced by Ahmad ibn ‘Amr al-Khassaf (d. 261). This work
has an introductory section made up entirely of hadith and
authority statements, arranged in a familiar hicrarchic order: the
Prophet, Abl Bakr, “‘Umar, "Uthman, ‘Ali, Al-Zubayr, Mu‘adh
ibn Jabal, etc. (The ambition to rank authorities may have been an
influence on those who produced the Muwatta’ in Cordoba; see
Ch. 2, Sect. I1.) The book proper begins abruptly with a qultu/qala
exposition, sustained rigorously throughout, with no ikhulaf and
no authority statements. The Kitab al-Nafaqat, also attributed to
Khassaf, and preserved only with the commentary of “Umar ibn
‘Abd al-"Aziz Ibn Maza (d. 536), similarly uses the qultu/qala form
of exposition, and, like Khassat’s Ahkam al-Waqf, cxhibits no

great authorities of the Hanafi school, close observation will quickly reveal that the
distribution is frequently arbitrary. The achicvement and possibly the purpose was
to establish flexibility and to justify varicty, pre-empting its ability to divide. The
precise lines of division were not important. The commentary on Ahmad b. “Amr
al-Khassaf's Kitab al-Nafuqgat illustrates onc method of dealing with problems. In
that work two views arc distributed in the pattern Ablt Hanifa + Muhammad v.
Abi Yasuf. But the commentator knows an alternative distribution namely Abu
Yasuf + Muhammad v. Abt Hanifa. He concludes that Muhammad held both
views: sara ‘an Muhammad riwayatani . . . Khassdl, Nafaqgat, 25.

e, Hilal al-Ra’y, Wagqf, 4. lines 6 ff.; but cf. 198-9.
22 Ibid. 50.
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device intended to identity the gala-figure. In Khassal's works, it is
clear that the qultu/gala format is merely a literary means for
expressing the law. This was probably also true of the Ahkam al-
wagf of Hilal al-Ra’y, as also, originally, of the works having this
format and attributed to Shaybani.

All law books produced in the third century were open to a
certain degree of interpolation and editorial manipulation. The
ascription of the works just mentioned to Hildl al-Ra’y and
Khassaf, however, may be accepted since they are orderly works
with relatively few signs of disjuncture and interpolated material.
This dating suggests that the qultu/qala format had been established
prior to 241 (when Hilal al-Ra’y died) and that it remained
fashionable, at least for a time, amongst younger scholars (Khassaf
died in 261). Taking this into consideration, it is probably to the
same period, i.e. the middle decades of the third century, that one
should assign the final emergence of the Kitab al-Saldt and,
presumably, most of the other books which now constitute the Asl.
That is the period when this very characteristic juristic style
flourished. That the texts reflect and contain older material is not
in doubt. A period of growth from ¢.200 to ¢.250 would seem a fair
estimation for the accumulation of material, with final redactions
taking place towards the end of that period, and mmor interpola-
tions continuing into the second half of the century.”

The various books attributed to Shaybani were summarized in
the first half of the fourth century by Muhammad ibn Muhammad
Abi ’l-Fadl al-Marwazi (d. 334). His summary of the passage
translated above reveals that he had before him precisely the text
we have now. He gives clear expression to such general principles
as may be derived from it, bringing all material susceptible to
generalization to the beginning of his analysis. The more refined
items, he lists, more or less in the order he found them, including
the item at Paragraph 9, which is so obviously out of place. He
knows and explains the ikhtilaf material at Paragraph 8. He

** Editorial activity on carly Hanafi material certainly continued until well into
the 4th cent. The current edition of the Kitab al-Jami® al-Saghir, another of
Muhammad b. al-Hasan al-Shayban?’s attributions, owes its organization (tariib)
and its division into chapters (tabwib) to Abu Tahir Muhammad b, Muhammad al-
Dabbas (d. 340); so in the introduction to Shaybani, Kitab al-Jami* al- S‘m,flm Itis
to Dabbas’s redaction that 1 would ascribe the schematic isnad which introducces
cvery chapter in the work: Muhammad from Ya'qub [Abd Yusuf] from Abu
1anifa.
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introduces only one refinement which is not in our text (it relates
to the droppings of birds which are not eaten), which he cxplicitly
derives from a different work, the Kitab al-Jami® al-saghir. In
other instances, Marwazi’s text cannot be shown to reflect all the
ikhtilaf material that exists in the modern edition.** But, in
general, his work confirms, at least for the Kitab al-Salar, and, as
far as can be casily judged, for most of the component parts of the
Asl, that they had achicved a stable format before he set to work
on them. The generation of Hanafi scholars who worked in the
first three or four decades of the fourth century, represented by
Marwazi in Bukhara, Dabbas (d. 340) in Iraq, and Tahawi (d. 321)
in Egypt, reveals itsclf as uniformly concerned to tidy up the
tradition it inherited from the past. These scholars represent the
last stages of the formative period of the Hanafi tradition, and
the beginnings of what may be called the “classical period’. (See
further, Ch. 10.)

I

The Mudawwana and the Asl or Mabsit have much in common,
and may be judged to represent similar stages in the development
of Islamic juristic thought, in Qayrawan and in Baghdad (and/or
Bukhara). The Maliki biographical tradition suggests that the form
and some of the content of the Mudawwana was a product of
Eastern influence.” In fact the final redaction (or redactions) of
the Asl (its component parts) cannot be much carlier than that of
the Mudawwana. The Hanafi works, however, probably had a
longer history and we have seen that the qultu/qala format
emerged prior to 240. It may be accepted that influence in this
period was indeed from East to West, as it was again prior to the
emergence of the Muwatta’ (sec above Ch. 2, Sect. VI).

Both the Mudawwana and the Asl exhibit identical formulaic
language, a concept covering not only the qultu/qdla format but
also such formulae as a-ra’ayta, [a ba’s, yujzi-hi, ctc. This coexists
with a variable quantity of looscr inventive language. There are a
number of technical terms which occur in the As/ but not in the

*' Marwazi's text may be found embedded in Muhammad b. Abi Sahl al
Sarakhst's commentary, Al-Mabsi. i. 47 ff. Sec for another analysis of Marwazi's
material, Calder, “The ummi’, 119 and 123.

25 ~

= See Ch. 1, n. 1.

EARLY HANAFI TEXTS 33

Vindawwana, notably givas and istihsan (‘preference’); these do
not reflect real differences in technique.*® Both texts use the term
athar to indicate appeal to older authority. Both texts exhibit some
depree of appeal to practice as authoritative. This is more marked
m the Maliki text and became even more so in the later
Vimvaita®.*” With regard to principles of authority, both traditions
we dominated by the intention to reveal the opinions of
withorities who lived in the sccond half of the second century or a
hitle carlier.

In one respect the Aslis markedly different from the Mudawwana:
i contains no (or very few) formally cited authority statements,
with isnads and the ipsissima verba of ancient authoritics. The
reason for this is very simple: such materials were collected and
imescrved in the Hanafi tradition in separate corpora concerned
I~ with presenting the law than with defending and justifying it,
pectfically against the Maliki tradition. Whereas the qultu/gala
device (and, for example, successive conditional sentences) was
(ppropriate to presentation of the law, the authority statement or
< wemplum found its natural place in a polemical context.

v

I .uly juristic literature exhibits two major types of juristic
position: the dialogue and the list of cxempla. The former
presents the law in a manner which emphasizes the dynamic,
o llective, and productive capacities of fegal thinking. Its charac-
tootic term is ra’y (a-ra’ayta, ard, yara etc.). Discrete rules are
preserved  initially as such, casuistically, but are subject to
-pansion or modification by category considerations and by the
qrpheation of analogical thought of one kind or another. Authority is
opresented by the not too distant figures of Malik, for the
tlLadman tradition, and, for the Kufan tradition, of Abt Hanifa
See Schacht, Origins, 98-132. The word istihsan is found in some Maliki
wodonals (ibid., 116-19) but not, apparently, the word giyas.
Ihid. §8=81 ~esp. 61-70. Instances of appeal to practice in the Mudawwana at
© o1/, 22,39, 43, ef al. Such appeal is rarer in Hanafl material but not absent: sce
wm the Kitab al-Salat, Asl, 1. 72: wahakadha amr al-nds and in the Kitab al-
vooan - Asly ik 1830 wa li-anna-ha ayman al-nds; and 184: li-anna aymdan al—_m?s
i adha Jiiva ete. The tendency of the two traditions to diverge in such technical
aote e as appeal to practice (Maliki) and appeal to giyas and istifsan (Hanafr) may
fodue to competition. It should not obscure fundamental similaritics in technique
avl approach. CfL Ch. 8, Sect. L.




54 EARLY HANAFT TEXTS

and his two pupils. There are numerous examples of thesc figures
being abandoned for equivalent figures of roughly the same
period: Ashhab and Ibn Shihab (Maliki); Zafar, Sufyin, and
Ibrahim Al-Nakha't (Hanaf1). Examples, too, of their views being
abandoned or tacitly corrected in the light of continuing reflection
on the law. Exempla, by contrast, are static and non-dynamic.
Their function originally was certainly to prove or justity the
known law and not to act as exegetical sources for the law. They
are characteristically presented in lists. They accumulate initially
around problem points and, in particular, areas of inter-school
dispute. Though there is no formal difference between an
exemplum attributed to, say, Malik and one attributed to an older
authority (both may figure in one list), there is none the less a
tendency for exempla to acquire longer isnads, giving greater
antiquity and culminating in the authority of Companions and of
the Prophet. Further, while exempla have in their earliest phase
the exclusive form of juristic statements, there is a gradual
emergence of anecdotal forms which reveal rather than state the
law (Abt Qatada and the cat; the Prophet and the water-hole) and
of second-person imperative forms as opposed to third-person
indicative forms.™

Analysis of a simple point of dispute between the two ancient
schools will provide an opportunity to demonstrate the accumula-
tion of exempla around disputed points. The question arose
whether a man, being in a state of purity, was rendered impure if
he touched his penis. The terms used are mass al-dhakar (touching
the penis, males only) and mass al-farj (applicable to males and
females). The question was whether mass al-dhakar cntailed
cancellation (intigad) of an original state of purity and so required
that a person repeat or initiate a performance of ablutions
(wudii’). The Malikis adopted the position that mass al-dhakar
did cause cancellation of purity and required rencwal of wudii’; the
Hanafis adopted the opposite position.

For present purposes all that nced be known of the Maliki

* Thesc arc frequently characterized by the locution ahadu-kum: idha sullima
‘ala ahadi-kum wa-huwa yusalli fa-la yatakallum wa-"l-yushir bi-yadi-hi. Muhammad
ibn al-Hasan al-Shaybani, Mwwara®, 76 (no. 175, from “Umar); sce also the
Prophetic hadith from Busra translated in the next paragraph but one, and the
Prophetic hadith about mass al-dhakar discovercd in the ShafiT tradition,
translated in Ch. 5. Sect. 1V below.
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rradition is that they discovered a major prop for their position in
the following Prophetic hadith:

bn al-Qasim, “All ibn Zayd, Ibn Wahb, and Ibn Nafi‘, from Malik, from
Abdallah ibn Abi Bakr ibn Muhammad ibn ‘Amr ibn Hazm that he heard
llrwa ibn al-Zubayr say: I visited Marwan ibn al-Hakam and we
iscussed the question (tadhakarnd) what actions require [renewal of]
wudid’ [i.e. what actions break or cancel a previous state of purity].
Narwan said, One must perform wudi’ after touching the penis. ‘Urwa
aud, 1 didn’t know that. Marwan said, Busra bint Safwan told me that she
heard the Prophet of God say, If any one of you touches his penis, he
hould perform wudi’. “Urwa went on: Then Marwan sent a messenger to
Itusra to ask her about this. The messenger returned, confirming it.

I'his (which will be referred to as the hadith of Busra) is one of five
cvempla included in the Mudawwana, where it is promoted to
mitial position. It appears also in the Muwatta’, where it is one of
1y exempla. It is the only Prophetic hadith used in this context by
the Malikis, their other authorities being Companions or Successors.

v

Ihe Kitab al-Asl or Mabsig is an expository work of Hanaft law (or
vcollection of expository works), couched largely in the qultu/gala
tormat, and displaying only a minimal quantity of authority
ralements (exempla) or of Prophetic hadith. The question of mass
af Jlakar is taken up and dealt with in a single question-answer
(- it does not cancel a state of wudii’, does not require renewal
U widi’, and does not even require a washing of hands.”

I'here exist two early Hanafl polemical works, both attributed
v Muhammad ibn al-Hasan al-Shaybani. One is the famous
Winvatta’ of Malik in the recension of Muhammad ibn al-Hasan
(heneelorth the Muwatta’ Shaybani). Sometimes thought of as a
i 1ahikt work, this is in fact a Hanafi juristic work in which certain
I Lidika positions are recorded with a view to being compared with
~uesponding Hanafi positions, and either confirmed or refuted.
1 work displays, chapter by chapter, a standard format, only
e Iy subject to disruption. First, one or more hadith, Prophetic
« otherwise, are recorded from Malik (akhbara-na Malik) in
~wder 1o establish the Madinan position. (These hadith are

* Shaybani, Asl. i. 46.
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frequentlys also available in the Muwatta’ of Yahya, but there arc
overall fewwer hadith in the Muwatta’ Shaybani. There are, further,
considera® ble differences in arrangement of material. Clearly the
Cordoban# text was not the source of the Hanafi one.)* The Maliki
hadith ar—¢ always followed by a comment from Shaybani,
introducce<d by gala Muhammad, expressing agreement (bi-hadhda
na’khudh ), or giving some qualification or disagreement, with
explanato ry comment. Where there is disagreement there is likely
to be cita—tion of exempla, and these may be numerous, as in the
text giverns below, or few. They are explicitly referred to, like the
similar mesaterial in the Mudawwana, as dathar. Sometimes the
actual exeempla—with their isnads—are not cited, but a list is
provided merely of the names of authorities.”" The explanation
and comr=ent on the Hanafl position is closed with the phrase,
This is tiie position of Abu Hanifa and the generality of our
fugaha’, vea-huwa gawl Abi Hanifa wa-'l-‘amma min fuqaha’i-na—
or a variant of that phrasc.

The seccond early Hanafi polemical work is the Kitab al-Hujja
‘ala ahl a &-Madina, The book of argument [or proof] contra the
people of Madina. 1t displays chapter by chapter a basic four-part
structure:

a state ment of Abu Hanifa’s view (qala Aba Hanifa)

a state ment of the Maliki position (gdala ahl al-Madina)

a comrnent from Muhammad al-Shaybani (qala Muhammad)
a list o f exempla (akhbara-na . . .).

LW

~

This worlc 1s probably bigger than the Muwatta’ Shaybani. For the
most part » only arcas of dispute are recorded, and both argument-
ation and exempla can be considerably extended. Where arcas of
agreemen t enter the text, Item 2 above is replaced by the phrase
wa-kadhafika qala Malik ibn Anas, followed immediatcly by
exempla (wa-qad ja’a fi-hi athar, akhbara-na . . .)."> Where there
is dispute - the comments from Muhammad al-Shaybani (ltem 3
above) are more likely to be based on rational argument than on
exempla or appeal to authority. The fourth element in the
structurc, i.e. the list of exempla, is sometimes omitted. Though
recovery Of this standard structure is usually possible, there are

30 Gee further, Goldziher, Studies. ii. 206-9.
31 Shaybani, Muwatta’, 81, para. 198: 151, para. 4406.
32 Muhammad ibn al-Hasan al-Shaybani, Kitab al-Hujja. 1. 362—4, 3640, et al.
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numerous deviations, which may be explained on the grounds of
continued organic development over a lengthy period of time.

A theory about the development of these texts and the
rclationship between them will be advanced after consideration of
how they decal with the problem of mass al-dhakar. That problem,
which occasioned only a simple statement in the expository Kitab
al-Asl, becomes, in the polemical works, a focus for argument and
for a considerable accumulation of exempla. The almost complete
absence of exempla from the expository material and their dense
accumulation in the polemical material helps to confirm the origins
of exempla: they are a response to dispute.

The Muwatta’ Shaybani cites only two hadith from Malik on the
wubject of mass al-dhakar. The first of these is an anecdotal
cxemplum from Sa‘d ibn Abt Waqqas in which his son scratches
himself while holding the Qur’an. This is available in the Muwatta’
Yahyd but not in the Mudawwana. The second is a general ruling
trom Ibn “Umar on wuda’ after ghusl. It is available in both the
Audawwana and the Muwatta’. The Prophetic hadith from Busra
viranslated at Sect. IV above) is not included. Now, it is
meonceivable that the Hanafi tradition would compose a refutation
of a familiar Maliki position and fail to cite the major piece of
cvidence used by the latter group. It seems necessary, then, to
mfer that the redactors of the Muwatta’ Shaybani were dealing
with a Maliki group who did not know or utilize the hadith from
iusra. This means a group who did not know the Muwatta’ or the
Viudawwana in their canonical forms. It is likely to have been a
~roup of Malikis in Iraq, where they would have been in direct
coutact with a dominant Hanafi group. These cannot, of course,
have been entirely cut off from their companions in North Africa,
wml it is at least clear that they had shared access to some of the

wemipla that were used in that tradition. The fact that they did not

w.o/know the Busra hadith certainly suggests that the Muwaita’
“lavbant represents a Maliki position rather carlier than that
v presented in the final versions of the Mudawwana and the
Vinwaita’.

e gala Muhammad section of the Muwatta’” Shaybani responds
o (lusse two Maliki hadith with the categorical statement, There is
aowudd” after mass al-dhakar and on this there are many athar.

** Shaybini, Muwatta’, 35-8.
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frequently also available in the Muwartta’ of Yahya, but there are
overall fewer hadith in the Muwatta’ Shaybani. There are, further,
considerable differcnces in arrangement of material. Clearly the
Cordoban text was not the source of the Hanafi one.)™ The Maliki
hadith are always followed by a cbmment from Shaybani,
introduced by gala Muhammad, cxpressing agreement (bi-hadhda
na’khudh), or giving some qualification or disagreement, with
explanatory comment. Where there is disagreement there is likely
to be citation of exempla, and these may be numerous, as in the
text given below, or few. They are explicitly referred to, like the
similar material in the Mudawwana, as athar. Sometimes the
actual exempla—with their isnads—arc not cited, but a list is
provided merely of the names of authorities.” The explanation
and comment on the Hanafi position is closed with the phrasc,
This is the position of Abl Hanifa and the generality of our
fugaha’, wa-huwa gawl Abi Hanifa wa-’I-‘aGmma min fuqaha’i-na—
or a variant of that phrase.

The second early Hanafi polemical work is the Kitab al-Hujja
‘ala ahl al-Madina, The book of argument [or proof] contra the
people of Madina. 1t displays chapter by chapter a basic four-part
structure:

1. a statement of Abu Hanifa’s view (qgala Abu Hanifa)

2. a statement of the Maliki position (gala ahl al-Madina)

3. a comment from Muhammad al-Shaybani (gala Muhammad)
4. a list of exempla (akhbara-na . . .).

This work is probably bigger than the Muwatta’ Shaybani. For the
most part, only arcas of dispute are recorded, and both argument-
ation and exempla can be considerably extended. Where arcas of
agreemcnt enter the text, Item 2 above is replaced by the phrase
wa-kadhalika qala Malik ibn Anas, followed immediately by
exempla (wa-qad ja‘a fi-hi athar, akhbara-na . . .).*> Where there
is dispute. the comments from Muhammad al-Shaybani (Item 3
above) are more likely to be based on rational argument than on
exempla or appeal to authority. The fourth clement in the
structure, i.e. the list of exempla, is sometimes omitted. Though
recovery of this standard structure is usually possible, there arce

0 See further, Goldziher. Studies. ii. 206—y.
' Shaybani, Muwatta’, 81, para. 198; 151, para. 446.
2 Muhammad ibn al-Hasan al-Shaybani, Kitab al-Hujja, i. 362—4. 364-6. et al.
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numerous deviations, which may be explained on the grounds of
continued organic development over a lengthy period of time.

A theory about the development of these texts and the
relationship between them will be advanced after consideration of
how they deal with the problem of mass al-dhakar. That problem,
which occasioned only a simple statement in the expository Kitab
al-Asl, becomes, in the polemical works, a focus for argument and
for a considerable accumulation of exempla. The almost complete
absence of exempla from the expository material and their dense
accumulation in the polemical material helps to confirm the origins
of exempla: they are a response to dispute.

The Muwatta’ Shaybani cites only two hadith from Malik on the
subject of mass al-dhakar.™ The first of these is an anecdotal
exemplum from Sa‘d ibn Abi Waqqas in which his son scratches
himself while holding the Qur’an. This is available in the Muwatta’
Yahya but not in the Mudawwana. The second is a general ruling
rom Ibn “Umar on wudd’ after ghusl. It is available in both the
Mudawwana and the Muwatta’. The Prophetic hadith from Busra
(translated at Sect. IV above) is not included. Now, it is
inconceivable that the Hanafi tradition would compose a refutation
of a familiar Maliki position and fail to cite the major piece of
cvidence used by the latter group. It seems necessary, then, to
infer that the redactors of the Muwatta® Shaybani were dealing
with a Maliki group who did not know or utilize the hadith from
Busra. This means a group who did not know the Muwatta’ or the
Audawwana in their canonical forms. It is likely to have been a
eroup of Malikis in Iraq, where they would have been in direct
contact with a dominant Hanafi group. These cannot, of course,
have been entirely cut off from their companions in North Africa,
and it is at fcast clear that they had shared access to some of the
cxempla that were used in that tradition. The fact that they did not

use/know the Busra hadith certainly suggests that the Muwatta’

Shaybani represents a Maliki position rather earlier than that
represented in the final versions of the Mudawwana and the
Muwatta’.

The gala Muhammad section of the Muwatta” Shaybdni responds
(o these two Maliki hadith with the categorical statement, There is
no wudii’ after mass al-dhakar and on this there arc many arhar.

3% Shaybani, Muwatta’, 35-8.
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There follows a list of sixteen exempla, one from the Prophet and
fifteen from Companions and others. They are translated in full in
the next section.

/

\'2!

The Kitab al-Hujja is better informed. {t knows that the chief prop
of the Malikis is the Prophetic hadith from Busra. It also knows
the text of the Muwatta’ Shaybani: all of the gala Muhammad
section from that book is incorporated, without acknowledgement,
in the discussion of the Hujja. The Hujju, then, is undoubtedly
later than the Muwatta’ Shaybdani; and its Malikl opponents know
and use the hadith from Busra. Here is the complete discussion
from the Hujja. (Paras. 9—25 arc those taken from the Muwarta’
Shaybani.y**

I. Aba Hanifa says: A man touches his penis while in a state of purity, his
purity is not thercby cancclled.

2. The people of Madina say: A man touches his penis while in a state of
purity, he is subject to wudiz’. The act of touching must be with the inside
of the hand; if he touches it with the back of his hand, he is not subject to
wudin’.

3. The people of Madina used to say, before this, that if a man touches his
penis with any of those parts of his body which are subject to wudi’, he is
required to perform wuda’. Subsequently they abandoned this argument
and said, He is not subject to wudi’ until he touches it with the inside of
his hand.

4. Muhammad ibn al-Hasan al-Shaybani says: How is the inside of the
hand to be distinguished from the back? If wudu'is cancelled by touching
with the inside of the hand, it would be cancelled too by touching with the
back of the hand.

s.a. Consider (a-ra’aytum); if a man touches his backside, the anus, does
that cancel wudu™ They say, Yes; this and the penis are the same.

b. For the hadith of the Prophet retailed by Busra bint Safwan has come
to us, stating that she heard the Prophet of God say, If one of you touches
his penis, let him perform wuda’.

6. Reply is made thus (gila la-hum): It has reached us from the Prophet of
God that he was asked about that and he did not consider it subject to
wudii’.

7. There is no ikhtilaf amongst us on the fact that "Ali ibn Abi Talib,
‘Abdallah ibn Mas‘ad, ‘Ammar ibn Yasir, Hudhayfa ibn al-Yaman, and

** Shaybani. Kitab al-Hujja, i. 59-65.
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“lmran ibn Hasin did not consider ({am yaraw) that touching the penis
occasioned wudii’. And who is Busra bint Safwan compared with them?
3. And do you record this view from anyone other than her? They say:
Ibn ‘Umar gave this view. We reply: Ibn ‘Umar was a man given to
extremes in wudii’ and ghusl. You have recorded from him that he used to
splash water in his eyes if he became polluted but you do not follow him in
(hat practice. This, it appears, is something in which Ibn ‘Umar subjected
himself to extremes.

. Mubhammad ibn al-Hasan [al-Shaybani| says, We have many arhdr on
this.

10. Ayyub ibn “Ataba, Qadi of al-Yamama from Qays ibn Talaq, that his
tather related to him that a man asked the Prophet of God concerning a
man who touches his penis, does he perform wudii™? The Prophet replied,
i~ it anything other than a part of your body?

1. Talha ibn "Amr al-Makki, from "Atd’ ibn Abi Rabah, from Ibn
Abbas: he said concerning mass al-dhakar while at prayer, I do not care
whether you touch it or touch your nose.

t2. Ibrahim ibn Muhammad al-Madini, from Silih, Mawla al-Taw’ama,
lrom Ibn “Abbas: he said, There is no wudi’ after mass al-dhakar.

13, Torahim ibn Muhammad al-Madini, from Harith ibn Abt Dhubab,
ithat he heard Sa‘id ibn al-Musayyib say, No wudii’ after mass al-dhakar.
1.1. Abld’l-"Awamm al-Basri: A man asked “Ata’ ibn Abi Rabah, saying,
Vi Abd Muhammad! A man touches his penis after wudii™? One of the
wioup answered, Ibn “Abbas used to say, If you think it polluting, cut it
oIt “Ata’ said, This, by God, this is the view of Ibn “Abbas.

1. Abu Hanifa, from Hammad, from Ibrahim al-Nakha', from "Ali ibn
\bt Talib: he said, concerning mass al-dhakar, 1 don’t carc whether I
ouch it or the end of my nose.

16. Aba Hanifa, from Hammad, from Ibrahim al-Nakha'i, that Ibn
Mas'ad was asked about wudi” after mass al-dhakar. He said, If it is
polluting, cut it off!

/. Muhill ibn Mahraz al-Dabbi, from Ibrahim al-Nakba'i, concerning
mass al-dhakar in prayer. He said, It is only a part of your body.

11 Salam ibn Salim al-Hanafi, from Manstr ibn al-Mu‘tamar, from Abu
Oays, from Urqum ibn Shurahbil, who said, T asked “Abdallah ibn
Mas'ad, [What] if I scratch myself during prayer and touch my penis? He
voplied, It’s a part of your body.

1o Salam ibn Salim al-Hanafi, from Mansur ibn al-Mu'tamar, from al-
sadust, from al-Barrd’ ibn Qays, who said, I asked Hudhayfa ibn al-
.aiman concerning a man who touches his penis in prayer. He replied, It’s
jut the same as touching his head.

‘o Mis‘ar ibn Kidam, from "Umayr ibn Sa‘d al-Nakha7, who said, I was
g session with “Ammar ibn Yasir, and the question of mass al-dhakar
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came up. He said, It’s only a part of your body; but your hand has other
places to rest!

21. Mis‘ar ibn Kidam, from Ayyad ibn Laqit, from al-Barra® ibn Qays,
who said, Hudhayfa ibn al-Yaman used to say about mass al-dhakar,
Touch your nose.

22. Mis‘ar ibn Kidam. from Qabus ibn Abt Zibyan, from Abu Zibyan,
from “Ali ibn Abi Talib, who said, [ don’t care whether I touch it or touch
my nose Or my car.

23. Abii Kadina Yahya ibn al-Muhallab, from Aba Ishdq al-Shaybani,
from Abt Qays ‘Abd al-Rahmin ibn Tharwan. from "Algama ibn Qays,
that a man came to ‘Abdallab ibn Mas'td and said, T touched my penis
while at prayer. ‘Abdallah said, What! You haven’t cut it off. Then he
said, Is your penis any ditferent from the rest of your body.

24. Yahya ibn al-Muhallab, from Isma‘il ibn Abi Khilid, from Qays ibn
Abi Hazim, that a man came to Sa'd ibn Abi Waqqas and said, Is it
permissible that [ touch my penis during prayer? He replied, If you know
that some part of you is polluting, cut it off.

25. Isma‘il ibn ‘Iyash, from Hariz ibn "Uthman, from Habib ibn "Ubayd,
from Abu l-Darda’, that he was asked about mass al-dhakar. He replied,
It’s only a part of your body.

26. How can the hadith of thesc, all of them, and thcir agreement on
this matter be abandoned for the hadith of Busra bint Safwan, a woman
unaccompanied by any male [transmitter—to confirm her view], knowing
how weak women are in transmission. For Fatima bint Qays informed
‘Umar ibn al-Khaitab that her busband had divorced her three times and
the Prophet had not allotted to her either lodgings or expenses. But
“Umar refused to accept her word, saying, We do not consider a woman’s
view permissible in [establishing] our law (din). The same is true of
Busra bint Safwin, we do not consider her view permissible, especially in
view of the Companions who oppose her.

The Maliki group against whom this text was directed held the
view that both the penis and the anus conveyed impurity through
touch (Para. 5). There is independent confirmation of the
existence of such a view amongst some Malikis, in that Shafi'T too
adopted it. Since he had no Prophetic hadith to back him in this, it
is evident that he derived it from the Maliki school tradition, which
forms the basis of so much ShafiT law. It is presumably from this
same Maliki group that the Hanafis learnt of the abandoned view
that any part of the body which was wiped during wudi’ could
become a mediator of impurity (Para. 3). This group is not the
same as the group responsible for the Mudawwana (Qayrawan)
and Muwatta’ Yahya (Cordoba), both of which reject the
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cxtension of this rule to the anus; and not quite the same as the
sroup against which the Muwatta’ Shaybani was directed, since
that group did not use the hadith of Busra. (It might be the same
croup at a later period). Clearly they are an Eastern Maliki group
who have developed an independent line of thought derived from
an original ruling that the penis conveys impurity through touch.
I'he very complex structure of the text given above tends to
confirm that the Busra hadith is a late addition to Maliki exempla.
I'he following analysis is, like the material it discusses, very
complex. '

Paragraph 4 offers a clear, simple, rational argument by
Nuhammad, designed to cast doubt on the Maliki position.
I"aragraph § represents an abrupt transition to a fragment of
dialogue which refers to the anus. The fragment is imperfectly
formulated since it begins in the second person and transfers to the
(third person in a very clumsy manner (sa). This fragment is
lormally linked by the causal preposition li-anna to the following
onience, which makes reference to the hadith of Busra (s5b).
Unfortunately this does not, in context, make sense. The hadith
ltcom Busra does not represent a causal explanation of the
wtension of the ruling from the penis to the anus. The incoherence
ol this passage may indicate a carcless attempt to introduce reference
o materials which emerged subsequent to the first editing of the
Luab al-Hujja. The standard format of the Hujja (in spite of
numerous deviations) is represented precisely by Paragraphs 1, 2,
md 4. Paragraphs sa and sb were no doubt introduced into the
1ont owing to the discovery, by the Hanafi redactors, of two items
ol mformation which seemed worthy of record, in addition to the
onginal contents of Paragraph 2. These two items were a category
~slension of the law to include the anus, and a Prophetic hadith
velated through Busra. The formulations of s5a and s5b are clumsy
m context, perhaps because they have been lifted straight from
ome Maliki {or other) source where their context was ditferent.

I"aragraph 6 exhibits again a very clumsy transition. The formula
gl la-hum ought to be the answer to an earlier gali or in qald
(they say ... or, if they say . . .). But the only earlier incidence of
that formula (5a) is emboxed within a different dialogue structure
wd refers to the question of the anus. Paragraph 6 is in fact a
vesponse to Paragraph sb. Paragraph sb makes the claim for the
NLidikis that they have a Prophetic hadith which supports their
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view; and, as the theoretical predominance of Prophetic hadith
came to be conceded, the only possible response to this was a
Hanafi claim that they too had a Prophetic hadith supporting their
view. This is the claim put forward in Paragraph 6.

Paragraphs 1, 2, and 4 represent a coherent piece of polemical
argument, initiated with a statement of two rival positions
followed by a rational critique, directed against the Maliki
position. Paragraphs 5 and 6 represent a later extension of the
polemical argument, based on additional materials elaborating
and supporting the Malikt view and, consequently, an additional
critique, responding to the most significant part of that additional
material. These two arguments (1, 2, and 4 v. 5 and 6) are
significantly different in their approach to authority. The first
relies on rational, reflective argumentation, the second on appeal
to authority (Prophetic). The appeal to authority is continued in
Paragraph 7, in which Muhammad gives a list of the authorities, in
addition to the Prophet, whom he wishes to set up against Busra.
It is permissible to conjecture that this appeal to Companions
came into existence prior to the interpolation of the reference to a
Prophetic hadith. The technique of listing authorities but not citing
exempla in detail, with isndds, is familiar from the Muwatta’
Shaybani. It represents an older type of argument which was
phased out as the principle of (near exclusive) appeal to Prophetic
hadith began to dominate. It scems perfectly possible that
Paragraph 7 originally came immediately after Paragraph 4. In its
present context, with the rhetorical question asking that these
authorities be contrasted with Busra, it involves a subtle breakdown
of logic. Busra, after all, does not act as an authority in her own
right, but as a transmitter of the Prophet’s ruling. The personal
rulings of five Companions could not stand against a Prophetic
hadith, not at least without some comment and argument. The
emergence of a Prophetic hadith supporting the Hanafl position
shows that the point was irresistible, though it had to be
accompanied by a carcful critique of Busra’s capacity (Para. 26).

It is thus possible to propose an older text consisting of
Paragraphs 1, 2, 4, and 7 (the latter possibly exciuding at first the
rhetorical question). Paragraph 5 developed as those points
became known to the Hanafi redactors, and Paragraph 6 was
added in response to the new points. Paragraph 3 was interpolated
at whatever point that information came to the Hanafis (though
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it interrupts the continuity between 2 and 4). And Paragraph 8§,
oo, was added as an ad hoc response to another item in the Maliki
argument. Like Paragraph 5 it exhibits clumsy juncture and
micrnally inconsistent dialogue format.

The whole of Paragraphs 1 to 8 then represents the record of an
ongoing argument. An initial statement of the Maliki position,
with a possible response to it, was expanded by ad hoc interpola-
nons, designed to act as the record of Maliki argument, and as a
prompt for Hanafi counter-argument.

Paragraphs 9 to 24 are lifted in their entirety from the Muwaita’
Shaybani. This incorporated passage consists of an introductory
formula (Para. g), a Prophetic hadith (Para. 10), and fifteen
cxempla, composed of isnads and statement. The exempla show
~ome evidence of grouping according to the first person in the
wwnad: Ibrahim ibn Muhammad al-Madini at 12 and 13; Abi
I lanifa at 15 and 16; Salam ibn Salim at 18 and 1g; Mis‘ar at 20, 21,
and 22. In other respects the list is muddled. Paragraphs 11 and 12
ro back to the Companion Ibn “Abbas, but Paragraph 13 goes
back only to the Successor Sa‘id ibn al-Musayyib. Paragraphs 14 to
16 20 back to Companions, in the case of the last two, through
Ibrahim al-Nakha‘l. Paragraph 17 goes back only to Ibrahim al-
Nakha'l. The remaining items all go back to Companions.

Clearly these items could have emerged at any time. The
accumulation of so many exempla on one point weakens their
Afectiveness. But one may infer that what happened was the
cradual emergence of a consistent Hanafi response to this
moblem, based on ridicule, expressed with various degrees of
wony and wit (sce especially 20 and 23). It seems a pity the
lophet got one of the duller formulations. These various
~apressions were attributed to a number of known masters and
awquired appropriate isnads. The Prophetic hadith must have been
one of the last to emerge. Once in existence and allied to a theory
advocating the sufficiency of Prophetic hadith as legal authority, it
would prevent the continued accumulation of Companion and
other exempla. The Muwatta® Shaybani, then, where this hadith
was first recorded, might reasonably be supposed to have come to
the end of its organic growth at about the time when the Prophetic
hadith was incorporated in the text, for, at that time, a different
maode of argumentation had emerged. (The long list of Companion
~vempla were not used in subsequent times: the hadith of the
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Prophet sufficed, with only incidental reference to Companions as
confirmatory of its implications.)

Incorporated next to a passage which grew up independently in
the Kitab al-Hujja, this passage (Paras. ¢ to 25), not surprisingly,
does not fit. Consider how Paragraph 7 in its present form and
position within the complete text seems to act as introduction to
the exempla cited at Paragraphs 11 to 25; but the authorities cited
do not match. Notably, Ibn “Abbas, cited thrice in the interpolated
passage (Paras. 11, 12, 14), is omitted from Paragraph 7; as are
Sa‘d ibn Abi Waqqgas and Abu ’l-Darda’ (Paras. 24 and 25).
Conversely, ‘Imran ibn Hasin, who is mentioned at Paragraph 7, 1s
not found in the interpolated passage. The composer of Paragraph
7 obviously had no idea about the passage from the Muwatta’
Shaybani that was to be incorporated in his work.

Paragraph 26, cut off from Paragraph 7 by the lengthy
interpolated passage, probably followed it directly when first
written. The rhetorical question about Busra which completed
Paragraph 7 required some kind of reply, and this is provided
explicitly at Paragraph 26, in an argument designed to undermine
her authority. The last line of Paragraph 26 comments on the
Companions who oppose Busra: the reference is to the list of
Companions in Paragraph 7 and not to the interpolated passage.
For the interpolated passage contains a Prophetic hadith and that,
after all, was a rather more triumphant argument than any number
of Companion exempla. But the writer of Paragraph 26 did not
know about it, for the reference to a Prophetic hadith at Paragraph
6 and the explicit provision of one at Paragraph 10 were both fater
interpolations.

And so on. Analysing these texts into their layers of juristic
thinking is a process that might be continued indefinitely. The
conclusions rcached have, necessarily, a tentative aspect. For the
present, no morc specific conclusion is aimed at than that early
Islamic juristic literature displays a uniform susceptibility to
organic development. The attributions to specific named authors
arc not to be trusted. The processes of canonization, whereby a
text ccased to develop, and became a source for new material or a
basis for commentary, are also unclear. The emergence of a firm
theory of the predominance and sufficiency of Prophetic hadith as
exegetical source or justification for the law may be a reason for
the abandonment of a mode of text production that clearly had a
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lengthy history. When the modes of exegetical argument had been
assimilated it became possible to rcturn to the older texts and
demonstrate their consistency with the new forms of argument.

The two Hanafi texts discussed in this section are clearly school
texts and both have developed over a period of time. They
represent, presumably, the polemical approaches of two different
Hanafi schools in the face of (local) Maliki opposition. The
Muwatta’ Shaybani has adopted an approach based on the citation
of exempla, all of which contain Malik in their isndds, but make
consistent appeal to more ancient authority, including, crratically,
Prophetic. The response to these exempla is a parallel development
of Hanafi exempla, displaying roughly parallel characteristics. The
cditorial format of this text, based almost exclusively on discrete
cxempla, is capable of considerable development without any
obvious surface disruption of argument. It is accordingly a much
more consistent work, in its present form, than the Kitab al-Hujja.

The basic format of the latter work does not make appcal to
exempla but to statements of the law, reported on the authority of
Malik (the pcople of Madina) and Abt Hanifa, without recourse
o more ancient authority. And the carliest layer of argumentative
material secms to rely on rational argument rather than exempla.
None the less various layers of argument based on exempla have
been incorporated into the text, including many of the exempla
thiat had emerged in the Muwartta’ Shaybani. The work as a whole
therefore shows many signs of surface disruption and structural
incoherence. There arc grounds for suspecting that the oldest
layers of the Hujja are older than the Muwatta’ Shaybani, but that
cditorial and redactional activity continued to a period after the
Muwatta’ Shaybani had closed.

In both cases a scenario for the end of redactional activity must
include the decisive emergence of Prophetic hadith as a means for
justification of the law. The whole principle of appeal to rational
argument (the early stages of the Hujja), or appeal to accumulated
Companion and other exempla (the Muwatta® Shaybani and,
apparently, the later stages of the Hujja), upon which these books
were built, was called into question. Exegetical argument about
the significance of Prophetic hadith became the basic principle of
juristic scholarship and all other forms of argument took on a
marginal status. The development of cxegetical argument of this
kind is already evident in the numerous Prophetic hadith which
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have entered the texts of the Hujja and the Muwatta’ Shaybant,
but in that context they are not fully developed and always subject
to interference from the accumulated number of Companion
exempla. The Hanafi scholar most associated with the development
of exegetical argument based on Prophetic materials, within the
broad tradition of Hanaft thought, is Tahawi (239—321), who lived
in Egypt and is said to have reccived much of his juristic training
from al-Muzani, the pupil of Shafi'T (see, for Muzani, Ch. 5; for
Tahawi, Ch. 9, Sects. IT and IV). A plausible dating for the final
redactions of these carly Hanafi polemical texts would be the
lifetime, possibly the early lifctime, of Tahawi; that is, in their
present form, they represent the product of ¢.250 an. This dating
is supported by the similar dating for the Mudawwana, which, in
formal presentation, literary technique, terminology, and principles
of authority (including the partial intrusion of Prophetic hadith) is,
in that part of its text which lists exempla, very similar to
the Hanafi material.

Providing an approximate date for these texts is a practical
convenience, but a necessarily tentative one. The organic nature
of the texts precludes anything definitive or final. The Hanafi
polemical texts are companions to the expository works of the
Asl, and, unsurprisingly, seem to be of roughly similar date in
their development and redaction.

4
THE KITAB AL-UMM
OF SHAFI'I

i

Muhammad ibn Idris al-Shafi't (d. 204) has become for Western
wcholars, since the writings of Joseph Schacht. the inteliectual
heavyweight of carly Muslim jurists. According to Schacht, he was
the first to argue consistently, vehemently, and absolutely that
legal rulings must be based on Prophctic hadith; he was one of the
ist to develop a systematic approach to hadith and a terminology
of legal argument that fitted with the priority he accorded to
hadith; the first to elaborate a set of hermeneutic rules which
permit a consistent approach to revealed sources (i.e. in his Risala,
lor which see Ch. g, Scct. V). ‘ShafiTs legal theory is a
magnificently consistent system and superior by far to the
doctrines of the ancient schools. It is the achievement of a
powerful individual mind, and at the same time the logical
outcome of a process which started when [hadith] from the
Prophet were first adduced as arguments.”' These conclusions
derive from, are indeed completely justified by, the contrast
heiween the terminology and argumentation characteristic of
“hafi'Ts Kitab al-Umm and those evident in other early juristic
woirks, It may, however. be noted as a problem that the
magnificent totality of his juristic achievement was not recognized
v Muslim writers, and had no tangible influence on juristic
thought, before perhaps the beginning of the fourth century.
Muslim sources do not give Shafi7 so high or so cxceptional a
{atus, since, in the end, each of the major schools claimed for its
lounder and his pupils a roughly similar concern for Prophetic
tudith, and a roughly similar combination of piety and brilliance.

" Schacht, Origins, 137. Schacht’'s conclusion depends on the totality of his

a-ument through pp. 1-137.
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The Malikis perhaps lay greater stress on piety, the Hanafis on
brilliance; but both Malik and Abt Hanifa have attracted tales
that testity to their outstanding wisdom, wit, and piety. So too for
Shafi't. He was born in the year 150, perhaps on the very day that
Abu Hanifa died, which was an auspicious start to a life dedicated
to figh, though whether he was born in Ghazza, Ascalon, or the
Yemen is not surc. His biographer Bayhaqi (d. 458) prefers
Ghazza, a site which, being in the Holy Land, he considered the
most fitting of the three. Converted by a vision to the study of figh,
Shafi'f trained first with Malik in Madina and later perfected the
art of debate with Muhammad b. al-Hasan al-Shaybani in
Baghdad. (He thus inherited the best qualities of the two older
schools.) He arrived in Baghdad, a prisoner of Haran al-Rashid,
having opposed the Government while on service in the Yemen (a
certain degree of opposition to governors was de rigueur amongst
the early great jurists—or their biographers). He travelled much
but eventually settled in Fustat in Egypt in 198 (or 199 or 200) and
died there in 204, a date first mentioned by Mas'adi (d. 346). The
earliest recorded praisc for Shafi't is that found in the Kitab al-jarh
wa-"I-tadil of Tbn Abi Hatim (d. 327). He is not mentioned in the
Kitab al-Ma‘arif of Ton Qutayba (d. 276), which mentions most of
the early jurists (under the rubric ashab al-ra’y), and also gives a
comprehensive list of the transmitters of hadith (ashab al-hadith).
He achieves one mention in Ibn Qutayba’s Ta'wil Mukhtalif al-
hadith, where it is asscrted of a particular hadith that it was
accepted by some fugahd’, amongst them Shafit and Ishaq ibn
Rahawayh (d. 238). If Shafi't was an outstanding jurist and
founder of a school, Ibn Qutayba had not noticed.”

His works are said to have been preserved in Iraq and in Egypt,
the former being known as the ‘old’ (gadim) books, the latter as
the ‘new’ (jadid) books. It seems that only the latter have been
preserved, as transmitted by Al-Rabr® ibn Sulayman al-Muradi,

> For ShafiT's biography. sce Heffening in £1(i) and Schacht, Origins, 330: also
Joseph Schacht, *On Shali'v's life and personality’. Ahmad b. Husayn al-Bayhaqi,
Managib: prefers Ghazza. 1. 74; Shafi'Ts conversion to figh, 1. 92—9: his involve-
ment in politics. i. 1007 and 111-17. Schacht gives his arrival in Egypt in 198
(following Kindi); Bayhaqi gives 199 or 200 (i. 237 {1.). "Abd al-Rahman Ibn Abi
Hatim’s biography of Shafi'l, Al-jarh wa-T-ta"dil, iii(1), 201-4; sce also Tbn AbI
Hatim. Adab al-Shafi'T wa-managibu-hu. The latter is certainly not by Ibn
Abi Hatim (d. 327): it is possible to wonder whether the totality of the contents of
the Jurh wa-"l-ta"dil cmerged prior to 327. “Abdallah b. Muslim Ibn Qutayba,
Mukhialif al-hadith. 314, for the single mention of Shafi1.
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known as rawi al-kutub al-jadida. Rabi" died in 270, sixty-six years
alter the death of Shafi‘i; he was the third successor to Shafi1, after
al-Buwaytt (d. 231) and al-Muzani (d. 264). Unsurprisingly the
tradition makes much of Rabi”’s memory. ShafiT said, ‘The best of
you in memory is Rabi® and he is the most useful to me’; which is
certainly true, though Muzani, too, transmitted much.”

[!

lere follows the passage in the Umm, as transmitted by Rabi,
which deals with the susceptibility of water to impurity. The
passage is necessarily lengthy, for the arguments are both more
complex and more integrated than any of the passages previously
presented in this work.

t.1. He said: All haram things (al-muharram kullu-hu) are the same; if
they fall into less than five girba of water, they render it impure (najis).
1.2. If a dead fish talls into a small quantity of water, or a dead locust, it
docs not become impure (lam yanjas); because they are halal when dead.
1.3. Likewise all things possessed of life (kullu ma kana min dhawat al-
arwahy, whether they live in water or otherwise, if they fall into water t hat
15 susceptible to impurity, being dead, they render the water impure.
t.4. That is if they have a blood-system (idha kan mimma la-hu nafsun
va'ila).

1.5. As to things which do not have a blood-system such as (lies, bectles,
cte., there are two views on these:

1. If these things die in water of small or large quantity, they do not
mmpart impurity. Those who say this argue as follows: If someone says,
But they are carrion, so how can you claim that they do not imp art
impurity? we reply, They do not change the water at all and they do not
have a blood-system. If proof is demanded, we say, The Prophet of G-od
commanded that if a fly falls into water, it should be dipped into it. He
ordered the same for a fly that falls into foodstuffs. Now, a fly may well die
when dipped in this manner. The Prophet would not order it to be dipped
mto water and food if, on dying. it caused impurity; for that would
constitute a deliberate imparting of impurity.

2. If these things die in something susceptible to impurity, it is rendered
mnpure. For these things arc forbidden (muharram). The Prophet nway
have ordered the dipping of the dead fly because of the curative propexty
contained in it. Also, the most probable thing is that it will not die.

' For the successors to Shafi'i, Muhammad b. Ahmad al-"Abbadi, Tabagat. 7-
4. "Abd al-Wahhdb b. ‘Al al-Subki, Tabagar, ii. 132-9 (Rabi’), 162-—70
(Buwayti), and 93-109 (Muzam). Also Bayhaqi, Managib, ii. 337 1.
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My preferred view is that anything which is haram to eat, if it falls into
water . . . and dies there, imparts impurity. This applies to beetles. flies,
mosquitos, and fleas.
2. He said: Bird droppings of all types, whether from birds whose flesh is
eaten or from birds whose flesh is not eaten, if they mix with water. render
it impure; because they become liquid on mingling with the water.
3.1. Rabi" said: The sweat of a Christian woman, of a ritually impure
[womanj], and of a menstruating woman is pure (tahir).
3.2. Likewise the Magian [person].
3.3. The sweat of all animals (dabba) is pure.
3.4. The su'r of animals (dabba) and predatory animals (siba”). all of
them, is pure; except the dog and the pig.
4. Rabl" said: That is Shafi'T’s view.
5.1. If a man prepares some water, then uses his tooth-stick. dipping it
into the water, he may perform wudi’ with that water. For, the most that
is on the tooth-stick is saliva; and if he spits or hawks or blows his nose
into the water, it does not cause impurity.
5.2. Even an animal (dabba) which drinks at water, thercby mixing its
saliva with it, does not impart impurity; cxcept for the dog and the pig.
6. He said: Likewise if [a person or an animal] sweats and the sweat drips
into the water, it does not impart impurity; because the sweat of men and
animals (‘araq al-insan wa-"l-dabba) is not impure, no matter where the
sweat comes from . . .
7. If something haram is present in water, even if the water is plentiful,
[the water] is not purified by any amount of scooping tfrom it. But if the
water is so plentiful that the haram thing becomes as it were non-existent
. the water is pure. This can be achieved by pouring water on to
(yusabbu ‘ala) [the original body of water in sufficient quantities to render
the haram thing non-existent] or, if it is a spring, if the water of the spring
reaches such quantities etc. . . .
8. He said: If a vessel containing a small quantity of water becomes
impure, or if the earth or built-up well containing a large quantity of water
[becomes impure], as a result of a haram thing that mixes with the water
and remains in it; [if] then other water is poured on (subba ‘ula) such that
the haram thing becomes non-existent in it; or [if], the water being small
in quantity and susceptible to impurity, other water is poured into it so
that it reaches a quantity not susceptible to impurity; and if the haram
thing is removed; then the water is pure and the vessel or the earth which
contains the water is also pure. For, they became impure only through the
impurity of the water. If the status of the water returns to purity, so
likewise does the status of that which the water touches. It is not
permissible (lam yajuz) that the status of the water be changed and not
that of its container, for it follows the status of the water, becoming pure if
the water is pure, impure if the water is impure.
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o1 If the water is small in quantity, in a vessel, and some impurity
tnajasa) becomes mixed with it, then the water is poured away, and the
vessel is washed. [ prefer (ahabbu ilayya) that it be washed three times.
Il if it is washed once completely, it is purified.

v.». This is true of all [impure| things that become mixed with water
cxeept if a dog or a pig drink at it. In the latter case it is only purified if it is
washed seven times, the first or the last of these washings to be carried out
with earth.

10.1. If this happens at sea where there is no earth then it is washed with
~omething which functions like earth for cleaning purposes, like potash or
pilm-leaves or such like.

10.2. On this, there are two views:

1. The vessel is not purified except it be cleaned with earth.

2. It is purified by that which is better than or more cleansing than
carth, such as those things I have mentioned. This resembles our views on
cleansing after defecation (istinja’).
r1.1. Since the dog and the pig cause impurity by their drinking at water,
they cause impurity too by any part of their body that touches the water,
even if there is no [other] impurity (najasa) on their bodies.

1.2, All animals that do not cause impurity by drinking, also do not
cause impurity by inserting their front or hind limbs or any other part of
iheir body into water. Unless there is filth on [those parts of the body
concerned], in which case it is the filth which causes impurity, not the
body.

12.1. If someone should say (in gala ga’il): Why do you rule that a vessel,
al which a dog or a pig has drunk, is purified only by seven washes,
whereas, if carrion falls into [the water], or blood, [the vessel] is purified
Iy one washing . . . Answer is made (gila): in obedience to the Prophet of
Giod.

12.2. ShafiT said, from Ibn “Uyayna, from Abi al-Zinad, from al-A'raj,
from Abd Hurayra, that the Prophet of God said, If a dog laps at the
vessel of any one of you, let him wash the vessel seven times.

12.3. From Malik, from Abu al-Zinad, from al-A‘raj, from Abi Hurayra,
ihat the Prophet of God said [the same].

12.4. From Ibn ‘Uyayna, from Ayyub ibn Abi Tamima, from Muhammad
ibn Sirin, from Abu Hurayra, that the Prophet of God said, If a dog laps
at the vessel of any one of you, let him wash it seven times, the first or the
last time with earth,

12.5. Shafi7 said: hence we rule on the dog in accord with the command
of the Prophet.

13. The pigis, if not worse than the dog, at least not better, so we rule on
it by analogy (giyas) with the dog (fa-quina bi-hi giyasan ‘alay-hi).

1.1.1. We rule on other types of impurity (najasa) in accord with [the
hadith] from Ibn ‘Uyayna, from Hisham ibn “‘Urwa, from his wife Fatima
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bint al-Mundhir, from her grandmother Asma’ bint Abi Bakr. She asked
the Prophet of God about menstrual blood which fell onto clothing. He
said, Rub it, scratch it, then sprinkic it with water and pray in it.

i4.2. From Malik, from Hisham ibn “Urwa, from Fatima bint al-

Mundhir, from Asma’, from the wife of the Prophet of God . . . [a variant
of 14.1].

14.3. ShafiT said: So, the Prophet of God commanded the washing of
menstrual blood, specifying no particular number of times . . . [and

therefore once will suffice].

14.4. He said: All instances of impurity (al-ajnas kullu-hd) are judged by
analogy (givas) on menstrual blood . . . They are not judged by analogy
on the dog (lam nagis-hu ‘ald ai-kalb). Because [the ruling on the latter] is
a [special requisite of] worship (/i-anna-hu ta‘abbud).

14.5. Don’t you see that the word ‘wash’ can signify once or more than
seven times; and vessels are cleaned by one and by less than seven washes;
and seven or more washes is the same as less than seven [in relation to the
word ‘wash’]?

15.1. He said: There is no impurity in any living thing that touches a small
quantity of water, whether by drinking from it. or by putting any of its
limbs into it; except the dog and the pig. Impurity lics only in dead
[animals].

15.2. Don’t you sce that a man may ride a donkey that sweats while he is
upon it, and his touching the donkey is halal?

15.3. If someonc says: What is the proof for that? Reply is made (in gala
gail . .. gila):

15.4. From Ibrahim ibn Muhammad, from Dawad ibn al-Tlasin, from his
father, from Jabir ibn "Abdallah, that the Prophet of God was asked, Do
we perform wudi’ with the leavings of the donkey? He replied, Yes, and
with that of all predatory animals.

15.5. Shafi7 said, from Sa‘id ibn Sdlim, from Ibn Abi tlabiba, or Aba
Habiba—Rabi" was uncertain—from Dawid ibn al-Fasin, from Jabir ibn
‘Abdallah, from the Prophct of God, the same.

15.6. From Malik, from Ishaq ibn "Abdalldb, from Hamida bint "Ubayd
ibn Rifd"a, from Kabsha bint Ka'b ibn Malik who was wife to the son
of Abii Qatada. that Aba Qatada came in one day . . . [the story of Abu
Qatada and the cat; see Ch. 2. Sect. 111}

15.7. Shafi't said, from a reliable man, from Yahya ibn Abi Kathir, from
‘Abdaliah son of Abt Qatada, from his father, from his father, from the
Prophet of God, the same thing.

15.8. Shafi7 said: Hence we judge by analogy (gisna) based on our
understanding of what we have described.

16.1. The difference between the dog and the pig in contrast to other
animals whose flesh is not eaten, is that the prohibition on keeping the
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latter is due to some particular quality (/i-ma‘nan). But the prohibition on
keeping the dog [sic] is arbitrary (/a li-ma‘nan).

16.2. And |because] dogs have the eftect of decreasing the good works of
those who keep them—though this is not due to any particular quality in
the dog (min ghayri ma’nan)—by one or two girdfs every day.

16.3. And [the dog] is distinguished also in so far as the angels do not
enter a house in which there is a dog: and for other rcasons.

16.4. So, the leavings ( fadl) of all animals, those whose flesh is caten and
those whose flesh is not eaten. is halal; except for the dog and the pig.*

Lines of cleavage in this passage and throughout the Unun are in
part marked by the formulae, gala (he said), gala al-Shafi T (Shafi'i
said), or gala al-Rabi* (Rabi" said). These predominantly introduce
and demarcate passages which contain a larger or smaller body of
logically rclated material, appropriately distinguished from adjacent
passages. Sce, for example, Paragraphs 1, 2, and 3. On other
occasions, the qala al-ShafiT is a concluding rather than an
introductory formula, as at 12.5, 14.3, and 15.8; in cach of these
instances the gala al-ShafiT follows a series of Prophetic hadith
and derives from it a juristic conclusion, or at least points to the
preceding list as evidence for an alrcady postulated juristic
conclusion. On still other occasions a single gala may introduce a
body of material which exhibits one or several changes of subject-
matter or other logical disjuncture. Paragraph 7, for cxample,
though formally subsumed under the gala of Paragraph 6, initiates
a new topic, morc clearly related to the following than to the
preceding paragraph. After the introductory gala ot Paragraph 8
there is no subsequent introductory gdle until Paragraph 15
(though there are the concluding formulae at 12.5 and 14.3), in
spite of considerable variation in subject-matter. The gala al-Rabi
of Paragraph 4 refers back to Paragraph 3. Formally at least, it is
unclear whether it is also intended to cover Paragraph 5. It is
probably best to read Paragraph 4 as an interpolation called into
existence by the attribution of Paragraph 3 to Rabi": the rules
there attributed to Rabi® are thus brought under the authority of
Shafi1, by reintroducing Rabi® and having him relegate his own
formulation to Shafi'.

The anonymity of an introductory gdla. for example at
Paragraphs 1, 2. 6, and 8. formally, presents problems of

* Muhammad b. Idris Shali't, Unun. i, 5.10-7.6/4.15-0.7.
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identification. Where the last cxplicitly identified tradent was
al-Shafi', as is the case for Paragraphs 1 and 2, it is reasonabie to
assume that the pronoun in gala refers to him. But for Paragraphs
6 and 8, the last-named tradent was Rabi’ (at 3 and 4), and it might
in turn seem reasonable to assume that the pronoun here refers to
him. Such is not the case. Similar problems abound in the
Mubkhtasar of al-Muzani; and in all cases, there and here in
the Umm, it appears that the later tradition read the anonymous
qala as signifying Shafii.

11

The attribution of two items (Paras. 3 and 4) to Rabi” would scem
to imply that these are late additions interpolated into a text which
is otherwise fully attributed to Shafi?. This conclusion, however,
presents problems. Paragraph 3 gives expression to a number of
juristic rules regarding the sweat of humans and animals, and the
su’r of animals, all of which are formally related on the authority
of Rabi®. But the sweat of animals is explicitly also the subject-
matter of Paragraph 6 (anonymous, but read as from Shafi7), and
is raised again at Paragraph 15.2. The su’» of animals is the
subject-matter of 5.2 (to be understood as from Shafi't) and
remains the main subject-matter from Paragraph ¢ to the end of
the passage. The problem is this: if Rabi® had before him a text
including all the material that is now before us, why should he
have introduced his own opinion—with miserably rudimentary
arguments—into a passage by Shafi'i, in which the questions
he, Rabi‘, raised were more circumstantially dealt with by his
acknowledged master? The answer 1 would propose is that there
was no such text by Shafi'i, not cven n the time of Rabr'.
Paragraph 3, considered in detail, exhibits a number ot familiar
features. It begins (3.1) with a series of three cases which can be
seen to be genuine problems in relation to a background law which
is not stated. The background law is that human sweat in general
does not impart impurity. What is being asked here is whether
exceptional cases may be considered to contravene the general
rule. The exceptional cases are thosc of a Christian woman, a
menstruating woman, and a ritually impure [woman] (reading in
the last case the adjective, junub, which cannot be marked for the
feminine, as referring like the other elements in the list to a
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woman). Similar problems had been raised within, for example,
ihe Maliki tradition” where there was concern with the problem of
wives, especially Christian wives. This nuclear passage, then, can
be interpreted as having its origins as a sequence of responsa
rclated to marital relations. It was later expanded by the addition
of a rule about the Magian, Majasi (3.2). This expansion,
however, is iliogical, for the original rule referred to women—
probably wives, contact with whose sweat was a routine possibility
for married men. The expansion refers to Magians in general (al-
majusi versus al-nasraniyya) which represents quite a different
issue. Following the theme of human sweat, the passage was
cxpanded at 3.3 to include a general ruling on the sweat of
animals, without any explicit exception of the dog and the pig.
subsequently, following the theme of animal-pollution, the passage
was expanded again to deal with su’r. On this occasion there is
more care to specify siba “—predatory animals, the classic problem
case, which are here ruled not polluting, and to enumerate the
exceptions (the dog and the pig). In other words, this small
passage shows the familiar characteristics of organic growth, being
similar in this respect to material found in the Mudawwana or the
Asl. Longer passages incorporating a coherent and consistent
rational argument, as at Paragraphs 7 and 8, or a lengthy, subtle,
and nuanced exegetical argument, as at Paragraphs 9—15, are
probably to be understood as later developments.

Now, this is consistent with the supposition that these materials
were added to the ‘Rabi” said’ passage rather than that the Rabi’
material was interpolated into a previously existent text by Shafi1.
Both the content of the Rabi® passage (unnecessarily repeating
material also presented, and in a superior manner, under a gdala al-
Shafi T rubric) and the form (rudimentary in argument, and archaic
and incoherent in its formal development) suggest that the
material attributed to Rabi" here is older than the material
attributed to Shafi‘t. This leads to the postulate that precisely that
material in the Umm which is thought to be most characteristic of
Shafi7 the jurist, namely the sophisticated excgetical argument
based on explicitly adduced Prophetic hadith, may be amongst the
last layers of material to enter the text.

=1

¢.g. Sahnun, Mudawwana, 1. 14 and 32-3.
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v

That material, too, deserves detailed analysis. Paragraph 1, like
Paragraph 3, can be shown to cxhibit some degree of organic
growth. The most obvious disjuncture lics at 1.3. Here the word
‘likewise’—kadhalika—which normally operates to extend the
immediately prcceding ruling (see Paras. 3.2 and 6) introduces a
rule which contrasts with the previous one. It may originally have
followed directly after 1.1, for the bodies of living things, once
dead, arc not automatically inciuded in the catcgory of haram
things (for example, if slaughtered in an appropriate manner), and
it was therefore necessary to extend the law—=kadhalika—cxplicitly
in order to make the point about dead animals. The tradition
produced two exceptions to the generalization that all dead
animals impart impurity to water. The first related to fish and
locusts, which, as food, were distinguished from other animal
foods in not requiring to be ritually slaughtercd. By analogy with
this rule they were deemed not to impart impurity to water when
dead. The other cxception was dead insects, though this was in
time qualified. Both cxceptions have been incorporated into this
text. The ruling on the fish and locust (1.2) is introduced before
the general ruling on living things, producing two adjacent rules
(1.2 and 1.3}, which, read strictly, contradict onc another. The
ruling about insects is introduced, more logically, in the form of a
conditional sentence (1.4) which serves to define a category that
distinguishes insects (living things but without a blood-system)
from other living things. It is probable that the original intention of
Paragraph 1.4 was to create a blanket exception for insects. But
Paragraph 1.5 converts this into a discussion of ikAtildf worked out
in the form of an cxegetical argument about the implications of a
Prophetic hadith. The cmergence and development of this passage
is discussed at some length in Chapter 5, Section . 1t 1s clear that
the whole passage grew up by the familiar processes of juxtaposi-
tion, intcrpolation. and developing argumentation, achiceving at
Paragraph 1.5 a hermencutic subtlety not paralicled elsewhere in
carly juristic texts.

Throughout Paragraphs 1 to 6 we are faced with a number of
juristic statements all of which are formally related in the current
text to the initial ruling that haram things cause impurity if they fall
into water. In Paragraph 1 this is developed into a discussion of
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carrion. At Paragraph 2, the special case of bird-droppings is
introduced: haram, but solid (to a degree) and therefore problem-
atic. Paragraphs 3, 5, and 6 deal with sweat and saliva in the
following order: human sweat, animal sweat, animal saliva, human
saliva, animal saliva, human and animal sweat. The repetition
serves no purpose and is rendered still more futile by the
succceding excgetical discussion which systematically derives all of
these rules from an analysis of Prophetic hadith. The organization
is fundamentally correct, however, because, like the bird-droppings,
thesc are marginal or doubtful cascs of haram, or potentially
haram, things which fall into water. The bulk of these statements is
normative in form not exegetical, the only major exception being
Paragraph 1.5, and perhaps the last phrase of 2. No attempt is
made to justify the statements made, for example at Paragraph 5.1
where the products of spitting, hawking, and blowing the nose are
declared not to produce impurity, or at Paragraph 6 where it is
declared that the sweat of man and animals does not cause
impurity. This absence of justificatory argument is to be contrasted
with the excgetical arguments designed to justify the ruling on
sweat which follows. All of this material, Paragraphs 1-0, is
expository, repetitive, and, much of it, relatively ancient compared
with the excgetical material which follows, at Paragraphs 9-i5.

Paragraphs 7 and 8 deal with the problem of how to purify
impure water (7) and impure containers (8). At Paragraph 7, the
subject at issue is the distinction between scooping out (nazah),
disallowed, and pouring on (sabba ‘ala), favoured. This is certainly
a polemical response to a Hanafi position, set out eventually in
numerous hadith, which specifies, as a mode of purification of
things like wells (a) that the thing causing impurity, for example
carrion of one kind or another, should be removed and (b) that a
certain quantity of water should be scooped out, variously
specified as 30, 40, or 50 buckets-full.® Paragraph 8 focuses on the
vessel, not the water. Again, the issues raiscd recall the Hanafi
tradition. In tortuous Arabic, the passage manages to deal with
large and small vessels, pouring on as opposed to scooping out,
removal of the haram thing, while referring also to the Shafi't
ruling (denied by some Hanafis) that there is a specific quantity

 Sce. for the development of Hanall argument and hadith on this, Ahmad b.
Muhammad al-Tahawi, Ma‘ani al-athar, i. 6-10 (a very complex picce of
argumentation).
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beyond which water is not susceptible to impurity. Everything in
these two paragraphs confirms that they constitute an ad hoc
polemical response to specific Hanafi rulings. In their present
context, they are in a certain degree of dissociation from the
surrounding text; indeed, read strictly, the refercnce in Paragraph
8 to vessels containing a small quantity of water make it
contradictory to the whole of Paragraphs 9—15, which propose and
defend a different way of dealing with impurity in such vessels. It
seems these passages emerged in a polemical context and were
later incorporated here, where they have a clear if uneasy
relevance.

Paragraphs 9—15, starting with the question of how to deal with
an impure vessel, go on to question why some animals are
differentiated from others and why the mode of purification
appropriate in the case of some animals is differentiated from the
standard mode of purification. Of animals, only the dog and the
pig. when alive, can cause impurity in water and in the attendant
vessel. This form of impurity is to be distinguished from all other
forms in so far as it requires a sevenfold washing of the
contaminated vessel. All other forms of impurity affecting a
vessel—derived from dead animals, urine, c¢xcrement, wine,
etc.—can be removed by a single washing, though a triple washing
is preferred. Two special animals causc a special form of impurity;
all other impure things cause a ‘normal’ form of impurity.

Paragraph 9.1 states the rule that a polluted vessel must be
washed at least once, and preferably three times. Not here, and
not anywhere is there a justification for this rule: it is clearly the
established tradition, known and generally unstated, and to a
degree disrupted by the intrusive dog-hadith. Paragraph 9.2 states
the exception: in the case of dogs and pigs which drink at a vessel,
the vessel must be washed seven times, etc. It is possible that this
passage was originally followed directly by Paragraph 12, which
neatly expresses the rcason for this rule, namely obedience to the
Prophet of God whose commands are here exemplified in three
versions of the dog-hadith, and a conclusion of the ‘hence we rule’
type. This is a genuine case of deriving the law from hadith and is
the first explicit case of this kind discussed in this book. The
hadith-derived law is allowed to stand side by side with the
traditional law and so creates a dual system of pollution.
{Compare this with the Hanafi tradition. The carly Hanafi ruling
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on the dog, as expressed in the As/, simply assimilates the dog to
other polluting animals, and makes no reference to the sevenfold
washing or to the hadith. Only in the work of Tahawi is the
cxistence of this hadith acknowledged, and its effect denied:
I'ahawi upholds the Hanafi tradition against the hadith—but by
that time needs to base his argument on other Prophetic hadith.”)

Paragraph 13 explains why the ruling on the dog is exicnded to
the pig. It may serve here as yet another example of the
unpredictable nature of giyas argument. One might ask, if it is the
case that the law is derived from hadith, and that one can extend
the scope of a particular hadith, exegetically, by giyas, why is it
that one does not extend the ruling on the dog to all living things,
or to all predatory animals, or cven to all domestic animals,
depending on what category one decides the dog belongs to?
‘T'here is of course no single answer, though some later thinkers,
conscious, no doubt, of precisely this kind of criticism, were to try
to restrict the analogical extension of rules to those cases in which
there was an ‘illa mansays ilay-ha—a reason specified in the text.
The question, however, is a natural onc and it was asked,
obviously, at around the time the argument was first produced;
lor, Shafii gives his laboured response to precisely this question
throughout Paragraph 15. Here, he argucs that there are other
Prophetic hadith which show clearly that one can use for wudi’ the
left-over water of respectively donkeys and predatory animals, and
the cat. In fact, given the wonderfully convenient hadith about
predatory animals, the hadith about the cat becomes superfluous.
Shafi7 states at the end (15.8) that he s willing to extend these
hadith by analogy and so achieve the conclusion, already expressed
at 15.1, namely that there is no impurity in living things except the
dog and the pig. In fact, there is not much analogy involved here,
since it is precisely the established problem cases that are dealt
with in the Prophetic hadith, namely the donkey and predatory
animals. It seems probable that this hadith grew up as a result of a
juristic ruling that emerged in the Shafi't school which declared
that living animals were not a source of pollution (cf. 3.3 and 3.4).
This in turn was due to the fact that the accepted ruling on
predatory animals had never generated a hadith—because it had

7 Tahawi, Ma‘ant al-athar, i. 12-13.
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never been questioned. For the Shafi'is no hadith meant, or might
in appropriate circumstances mean, no law.®

Conceding the argument enunciated throughout Paragraph 15,
which claims that the ruling on the dog is a special act of worship
which is not to be used as a basis for giyas (a ta‘abbud, cf. 14.4),
onc might still ask then why it is that one does extend this spccial
rule to the pig. This question is acknowledged and answered at
Paragraph 13: the pig is at least not better than the dog. This is
hardly sufficient at an intellectual level; for the low status of the
pig is derived from a Quranic regulation about what to eat, and
since there are no gencral rules or categories that account tor this
rule, the pig, too, should be treated as a spccial case, an instance
of ta‘abbud. 1t is noticcable that the pig does not rcceive any
special mention in the older (Maliki and Hanafl) discussions of
purity (see Chs. 1-3), and there is some cvidence that it has been
systematically interpolated into the Shafi't material quoted here.
Compare 3.3 and 3.4 and consider the unintegrated nature of the
references to the pig, outside of Paragraph 13. At Paragraph 16.1,
though the first sentence refers to the dog and the pig, the
immediately succceding sentence and all the proof-texts refer only
to the dog. This may be an instance of the relatively late
impingement of Quranic material on Muslim jurisprudence.” The
abscnce of good argument however did not prevent the pig from
sharing the special status of the dog when it came to the polluting
of vessels.

Conceding then that the dog, and the pig, unlike other living
animals, impart pollution to water and thereby to vessels, one
might infcr, by analogy, that the appropriate—gcncral—response
to impurity in a vessel is to wash it seven times. This inference,
too, is foreseen and refuted throughout Paragraph 14, where the
rule is defended that impure vessels, when the impurity is caused
by anything other than the dog and the pig, are to be washed, at
Icast once, and otherwise as many times as one likes. The recal
reason for this ruling is undoubtedly tradition, in the scnse of
established custom and practice (cvident at 9.1). The rule had
never been derived from a text. It was part of an unquestioned
juristic tradition, which in turn probably arose ultimately from
practice. Exegetical argument based on the intrusive dog-hadith

8 Cf. Ch. 2, Scct. VI. ? See Ch. 8, Sect. V.
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miade it seem that a sevenfold washing might be the norm and so
provoked a defence of the known law. The defence, characteristic-
aily, and perhaps inevitably, takes the form of a further piece of
cxegetical argument. The hadith selected as the basis for this
argument (14.1-14.3) was discovered by the Shafi‘is to have more
than one useful context'” and, on the face of it, has little to do with
the specific problem of pollution in water. It demonstrates that
when a thing (specifically an article of clothing) is deemed to have
~ulfered an impurity (specifically, from menstrual blood, now dry)
it can be rendered pure by washing. And washing in this casc is
unspecified as to number and type. This can be used as the basis
tor analogy whereas the dog-hadith cannot, giving a ruling that all
polluted things, including vessels, if polluted by something other
than dogs or pigs, can be purified by washing once or several
tunes. There might be some objections to the analogical use of a
hadith which specifies dried blood to derive a rule on pollution
mediated through water. But nothing related to that is raised in
this text, which manages to focus fairly exclusively on the linguistic
{and numerical) implications of the command to wash (14.3 and
i.1.5). There is, of course, still a question (14.4) why menstrual
blood can be the analogical base for all types of impurity while the
dog cannot become the analogical base for anything, neither for
rules about animals (Para. 15), nor for rules about cleansing
mipurity (14, especially 14.4). The term ta‘abbud was a useful
device for sealing off a hadith and preventing it from having any
miluence on the legal tradition as a whole."!

It was suggestcd above that Paragraph 12 should naturaily
lollow Paragraph 9. PBaragraphs 13, 14, and 15, all analogical
extensions of, or arguments about the analogical extension of, the
tule at 9.2, come naturally after Paragraph 12; they represent a
coherent and integrated totality of argument based on questions
that arise naturally as a result of analytical thought about a
particular hadith. Paragraphs 10 and 11 are probably interpola-
tions. Paragraph 10 deals with the case where no earth is available
lor cleansing purposes. It seems to fall into two segments, the first
~nggesting that one can, in casc of need, use potash and palm-
leaves (10.1), the sccond suggesting rather that it is a casc of

"' See the passage from the Upmim, cited below at Ch. 5, Scet. TV, on mass al-
dlakar, at Para. 1.

""" Sce also 1bn “Abd al-Barr, Istidhkar, i. 208 and 258 1f.
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ikhdlaf (10.2). Paragraph i1 is a twofold analogical extension of
the rule enunciated at 9.2 and defended throughout Paragraphs 12
to 15. The rule set out in Paragraph 9.2 specifies that dogs (and
pigs) which drink at vessels occasion a type of impurity requiring a
sevenfold cleansing of vessels; and the hadith which is the source
of that rule also specifies drinking (or lapping) as the immediate
cause of the impurity. A strict reading of the hadith, in close
conjunction with the argument of Paragraphs 14 and 15, which
pre-empts analogical extension of the ruling on the dog, might
suggest that it is invalid to generalize from this hadith (about
drinking) to a general rule (about the bodies of the animals
concerned). But this is what is done at Paragraph 11.1. Arguments
based on analogy when they are of the type discussed in this
section are largely arbitrary: this after all seems to be based on an
analogical extension of the word ‘drinks’ or ‘laps’ so that it is
deemed to cover all types of ‘touch’. Whether this is fully
compatible with all the arguments of 14 and 15 is dubious. The
point made at 11.2 becomes the subject-matter of Paragraph 15.
Paragraph 16, effectively an appendage, witnesses a continued
worrying at the question whether there is any reason (ma‘nan) for
the peculiar status of dogs and pigs. There is not. But there are
other Prophetic hadith which devalue the dog, obliquely referred
to at Paragraphs 16.2 and 16.3.

\Y%

Schacht assumes that the literary formulation of cxegetical
argument of the type considered here at Paragraphs 12 and 13,
and, especially, at Paragraphs 14 and 15, can be dated to the
lifctime of Shafii. The implication of the present analysis is that
these paragraphs are precisely the latest materials to enter the
text. All of this material post-dates Rabi". The citations in his
name are amongst the least sophisticated parts of the text. Most of
the normative material throughout Paragraphs 1 to 6 is older than
the argumentative material of later paragraphs; it may be, but
need not be, as old as the lifetime of Rabi". Many originally
distinct passages have been juxtaposed and interpolated to create
the present text. The hermeneutic material, clearly secondary to
established law, shows cvery sign itself of having grown in
response to academic thought about the nature and limits of giyas
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. technical term absolutely central to the processes o.t l.’arz%s.d‘lgq,
v and 15, but not in evidence for Par‘as. 1to 6) Proyidlrllg a a]e
Low (his kind of material is almost pointless. Congcdmg\d.(‘s’ureé)y
lied impetus from Rabi' himself? the growth ot.thc Fu{vt (,(}nth:
placed in the second half of the third century, with mostﬁo e
nenerial and all of the most sophisticateq jdrgt.imcm‘ entering tm
o4 towards the end of that period. Stablhzatlo'n of t.hc lcxt. w(lls
low, and, as in the case of the As/, scarcely a.chleve'd in mc'dlgvcﬂ
imnes. There are obvious {and probably minor) {nterp()lap‘ons
teom much later than the third century'% and no evidence (;tS('niy
nweor redaction achieved before the decisive intervention of Sird)
' ini (d. 805).
! ll:Dullllili%l?iigl?els;onsﬂ?l)e for the collection., ordering, and. fortmalﬁg
o1 the chapter-headings of the manuscript that' gave rlse‘)ot he
prmted Umm. The majority of extant mqnuscrlpts {ePreSf? _ 1
redaction. There are some fragm??ts of pre-Bulgini ma erla%
~hich deserve further investigation.” A cursory survey of‘s?;ne.?h
these ™ suggests that their detailed content is largely 1dent¥c% ]iwtltle
il material gathered and cdited by Bulglm, but they %wc e
~vidence of anything other than a rudimentary Srdenng.’ o
« cumulation of Shafif dicta mediated thmugh Rabi® was clcc\r1 ‘y. a
long-term process associated with a particular schogl ()? schoog' ”3(
I u:;ay;zt; it continued throughout the scco_nd halt of .th,e ftt;]r;
contury, possibly into the fourth. The ordering F}nd st‘ormg' 0t ( na
material was meticulous but casual. Th‘cv producthn of elegdnd i[ll !
cindite compendia in the fourth and fifth centuries rel‘egzciltc’ ‘ n(;
maderial to a secondary status. It was a treasure trov'e—a;n‘ was n.l
Jdoubt consulted but it remained of very limited C}rcul_atiqn.??ﬁle
Pulgind gathered it into his cedition. That or something like it is
story of the present Umm.
" ";;(E?Cy\/jértg ufnm is a verbal noun derived from the verb amma
Vo uinmu, meaning 1o lead or guide; it is.relatecj to Ehe noun z’mamd,
menniag leader.'” Umm thus means ‘gpldance or ’a‘u‘fhorlt)t/atzii(rjlné
applied to a body of carly Shafi't material, Cleaﬂy has ann(? £ hea
atuilar to those of the word as! (= source, root, authonty) %PPt:
(o body of early Hanafi material. The material was authoritative

' W_ Hellening, ad "Shafi'’" in £1(1). )

" CLL Sezgin on Shafi't, Geschichie, 1. 4 477‘. NE———
"' Limited in practice to those :d\full&\hlg in the (ha_st%r P‘h;lét?yﬁl y

" Norman Calder, *The significance of the term imam’, 262-3.
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and deemed to be by Shafif, though in fact the end-product of

school discussions arising gencrations after his death.

That the Shafi'T school was ahead of other schools in devising
hermeneutic arguments that would ensure the accommodation of
the law to a growing set of Prophetic hadith can be accepted, but
not as .fur ahead as Schacht would have us believe. Already in the
late third and early fourth centuries, the Hanafi writer Tz\hﬁwi had
Tilkef} on thC task of dealing COmprchenSi\;Cly with hadith and their
relationship to Hanaﬁ law. He does not produce arguments that
match the best of those produced in the Umm, but his work at least
reflects a l?ma(_“}’ parallel set of concerns. The development of
hermeneutic skills in a juristic context would appear to be not so
much a purtlcu!ar]y Shéfi'i achievement as a particularly Egyptian
one, for it was in that area, and at roughly the same time, that the

Hanafis and Shafi'is began to display such skills. This was in the
decades immediately before and after 300.

Vi
SChEiCht suggests 1!1211 Shafi'i, by adopting the principle that the law
is dcn'ved S(.)l$‘:ly from Prophetic hudithk. cut himself off from the
organic tradition of the ancient schools.'® This is only partly true,
for two rcasons. First, the emergence of hadith was governed
largcly by the necds of the ancient schools to defend and to justify
their law. And §ccond, even when a hadith actually disrupt;:d the
known luw,. as is the case with the hadith about the dog, it was
always.posmblc lo preserve the inherited law, side by side with the
excgetical law. N})twithstzlmling this, the text J()f the Umm
TCP.TC‘SGMSI .somelhmg quite new within the corpus of ancient
Jur1§llc writing. It has dcvcl()ped a new literary technique based on
a h]ghly sel.ect.ive citation of ‘sources’—the main, but not the
cxcl-uswe principle of selection being a preference for Prophetic
hadxthﬁzmd. on subtle excgetical k'argument based on these
sources. While it is not necessarily the C‘d;C that the law became cut
off from lhé ancignt tradition, or that it became cut off from the
actual practice of the people (it was always possible to devise an
excgetlgal link between a practice and a text) one result of the
change in the nature of argument was that the law might become a

16 ¢
Schacht, Origins. 80, 213.
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purely academic task, a meditation on the significance of hadith,
niespective of practice, a search for the implications of the law, in
pite of what actually happenced. Formally, i.e. in its relation to
I"ophetic hadith, this was a new possibility; that some forms of
thought about the law could be indifferent to practice was,
however, a permanent possibility wherever and whencever jurists
thonght, See further Chapter g, Section V.




5
THE MUKHTASAR OF
MUZANI

I

According to ShafiT school tradition, Isma‘il b. Yahya al-Muzant
took over leadership of Shafi''’'s halga or majlis (his discussion
group, or circle of pupils) on the death of Buwaytiin 231, and held
that position until his own death in 264, when he was succeeded by
Rabi® b. Sulayman {(sec Ch. 4, Sect. | above). This is a pleasingly
neat pattern of succession. Muzani is credited with a work known
as the Mufkhtasar (Summary or Digest). It is a juristic composition
which purports to derive its materials partly from the extant
written works of Shafi't and partly from Muzani's own memory of
sessions with Shafi't. This is evident both from the form and
structure of the book and from the integrated chapter-hcadings,
some of which name the sources from which material is derived.
These chapter-headings arc varied in distribution, in form, and in
their relationship to the material which they purport to cover.
Here are two examples:

1. The mukhtasar (summary) on shuf‘a (pre-emption), taken from the
Jami‘, from three different sections and from the fkhtilaf al-Hadith.'

2. The mukhtasar (summary) from the Jami', from the Books entitled al-
muzdra‘a, kird’ al-ard, and sharika in land (= share-cropping, land-rental,
common ownership in land), containing material from the Jkhtlaf Abt
Hanifa wa-Ibn Abi Layla along with problems which I heard directly from
[3hatif}.”

The Jami® (Collection or Compendium) referred to here is
obviously a source of Shafii dicta.” 1t may be an carlier version of

" isma‘il b, Yahya al-Muzani, Mukhtasar, 119. 2 ibid. 128.
3 Jami“is a common term for small and large collections of juristic dicta. Cf. the
Jami® of Tbrn Wahb; the Jami® al-kabir, and the Jami® al-saghir of Shaybani.
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what is now called the Umim, a title not referred to in Muzani. The
ikhtilaf works referred to are known and preserved, wholly or in
part, in the Umm. The second ot these headings shows how
reference to books may be combined with reference to direct
audition.

These explanatory chapter-headings arc not a uniform feature
of the Muzani text. They are not found in the carly parts of the
work, but become a fairly consistent featurc of later sections.
Other early figh works have shown cvidence of cditorial or
redactional processes which have becn carried out only partially,
and this may be another example. It is by no means certain that
thesc headings—in spite of the fact that they contain first-person
references purporting to come from Muzani—are aboriginal parts
of the book. They could be deductions from the contents and
argument of individual sections. A deduction serves after all an
academic purpose (and figh is an academic discipline) as well as a
polemical purposc (it constitutes an assertion that Muzani’s work
is indeed a summary of pre-existing works by Shafi7). In the
passages analysed below, which do not exhibit chapter-headings
identifying sources, it is none the less possible to locate the
putative sources, and to crcatc a hcading which would be
structurally of the same value as those headings which now exist.
For example, Muzant’s discussion of the question whether sleep
occasions cancellation of wudu’ (see Sect. 1V) contains material
from the (postulated) Jami', also perhaps from the {kheilaf Malik
wa-[-Shdfii, and from dircct communication between Shafim and
Muzani. This can be deduced from the text itself and from a
comparison with the various Shafin materials preserved and
published under the title Ummi. It does not follow that these
contents were analysed, gathered, and organized by Muzani, in
the way that one might expect from the title of his work,
Mukhtasar or Digest, with its implications of a single redactional
ctfort brought to bear upon a fixed body of materials. The chapter-
headings are one way of analysing the contents of the Mukhtasar; 1
shall be proposing a different mode of analysis.

That the chapter-headings are not integral to the text, but a way
ot dealing with heterogeneous materials which pre-existed their
present context, may be further indicated by the fact that they are
sometimes quite inadequate as a mode ol desceription of what the
texts contain. The section translated below, in Section 1V, which
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deals with the general question of what occasions cancellation of
purity and so requires renewal of wudii ', comes directly after, and
without any marker of division, a discussion of istitdba
(= cleansing after defecation). The heading for the whole section
is Bab al-istitaba, which simply reflects an inadequate assessment
of the subject-matter and its lines of division. The editorial and
redactional processes that have produced the present text, then,
are not consistently applied. Different sections reveal different
modes of analysis and organization. The sections analysed and
discussed below show differential development: some evidently
old material, if it precipitates no problems, is preserved unchanged;
other material is modified, eliminated, or added to, in the light of
developing argumentation.

When ShafiT’s biographer, Bayhagqi, said of the Mukhtasar that
Muzant had composed it from ShafiTs works, and from what he,
Muzani, had heard directly from Shafii, he was expressing a
historical conclusion derived dircctly, and reasonably, from the
text that lay before him. It is unnecessary, and probably
erroncous, to think that he had indcpendent historical evidence
for his claims. Analysis of the contents of the Mukhtasar had
produced the assumption that Muzant worked from known works
by Shafi'l. These have been partly identified by the creation and
interpolation of chapter-headings which aspire, not always success-
tully, to distinguish and order the component materials. Later
readers of the Muzani text are presented with a historical fact:
Shafi't wrote books, which were used by Muzani in the creation of
his Mukhtasar, together with his own personal recollection of
Shafi'T’s dicta. This analysis of the work is more or less implied, in
the first sentence of the book, which states, Isma‘il b. Yahya al
Muzani affirms that he has created this digest from the knowledge
of Muhammad b. Idris al-Shafi'T [i.e. his books] and from the
implications of his words [i.e. as orally received direct from
Shafi't|—ikhtasartu hadhd “I-kitab min ‘ilm Muhammad ibn Idris
al-Shafi i wa min ma'na qawli-hi. This sentence, however, though
it reflects a plausible account of the book’s contents, is not in the
end an adequate one. It should be understood as a relatively late
introductory explanation of the text. couched in the form of a first-
person atfirmation by Muzani.

In addition to major structural problems, which will be made
evident through detailed analysis of selected passages, the work
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presents a different kind of problem, arising from the frequent
examples of disagreement between the opinions of Shafi7 as
preserved in the transmission of Rabt® (the Unim) and as recorded
in the Mukhtasar. Bayhaqi reports that he approached Abu Zur'a
al-Dimashgi and said to him, How frequent are the attacks of
Muzani on Shafi'i! Dimashql proposed a reformulation: flow
frequent is Muzani’s injustice to Shafi'T Whatever the terminology,
there was a problem which required explanation. Bayhagi began
by quoting Buwayti, who, on being questioned about Muzant’s
participation at Shafi?’s lectures (su’ila ‘an sama’ al-Muzani min
al-Shafity, replied, He was a child, weak [sc. in memorizing and
understanding]. This was a biographical fragment preserved in
order to express a distrust, within the tradition, of Muzant's work.
Bayhaqi went on to explain that it was possible to find in Muzani's
work (which was supposed to be a summary, mukhtasar, of the
views of Shafi‘t) a version of a problem (mas’ala) in which various
conditions attendant upon the problem werc omitted, though they
were available in the transmission (riwdya) of Harmala or Rabrt'.
He (Muzani) would transmit the problem in its deficient form and
mstitute an attack upon it, on the grounds of its deficiencies,
though thesc were remedied within the tradition. Furthermore, if
Shafit dealt with a problem in a brief and abbreviated way in one
place, and in another dealt with it in a comprchensive manner,
Muzant would transmit the abbreviated version and then proceed
to criticize it. And so on. The problem was, in general terms, that
in a number of different ways, Muzanr’s work is inexplicably
different from the transmission of Rabi; in particular, it exhibits
problems of expression, of argument, and of organization which
have their solution in Rabi'. Since Rabi’s work is deemed to be a
simple transmission of Shafi'Ts words, Muzant’s disrcgard of
Shafim is inexplicable, except on grounds of carelessness or
pighcadedness. Accordingly, within the biographical tradition of
Tabagat, the high regard for Muzani's person and indced for his
manipulation of argument (Shafii is made to describe him as agyas
al-nds) is tempered by a recognition of his individualism which
frequently leaves him outside the main strcam of Shafi't thought,
the madhhab.*

! Bayhaqt on Muzani, Mandgib. 347--8. Subki's biography (Tabaqat, ii. 93-109)
reveals on many narrative levels the reconciliation of school tensions.
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There is of course another way of interpreting the undoubtedly
correct observations of Bayhaqi on the relationship between
the writings of Muzant and those of Rabt". It is possible that the
starting-point for Muzant’s Mukhtasar is not identical with the
materials now in the Umm. Certainly the Mukhtasar presupposcs
the prior existence of some texts that contained a body of Shafifi
dicta. Whether these were works by Shifi'l, whether indeed they
were stable works at all, as opposed to fluid and developing
records of school discussions, and whether they were identical with
works of the same title, published now in the Unum. these are
more difficult questions.

11

To a degree it is not only possible but casy to identify the longer
form of a passage which has been abbreviated in the Mukhitasar.
Paragraph 3 in the Muzani passage quoted below, at Section 1V,
introduced by a single ‘he said—gala—represents a conflation of
two passages cach introduced by a scparate “he said™ in the
corresponding text of the Umm. The abbreviation consists of a
shight reformulation of the words attributed to Shali't, a conflation
exccuted by a simple conjunction (wa) and a shortened version of
both the isnad and the mam (text) of a hadith reported from Anas
bin Malik.” There are many examples where a complex presenta-
tion of cvidence in the Ummi is correctly summarized by Muzani
after the introductory formula, wa-"itajja |7 dhalik bi . . .—he
argued on that matter as follows . . . Sce. for example, Paragraphs
10 and 11 in the same passage below.

More complex than these is the passage in which Muzani
summarizes ShafiTs views on su’r. This occurs in a chapter entitled
Bab ma yufsid al-ma’ (On that which pollutes water). Here, ncarly
all the material and argumentation given in Paragraphs 9—15 of the
Rabi" passage translated in Chapter 4, Scction 11 above is
recapitulated in shorter form. Muzani begins by stating that small
quantities of impure substances, aajasa, render water impure if the
water is contained in a vessel (see Para. 9.1). This is followed by a
digression. not represented in this part of the Rabi® text, in which
the question is raised whether water that has been used once for

® The original passage from the Usun will be found at Paras. 5 and 6 of the
passage translated in Ch. 5, Sect. V below.
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wudn’ can be reused by a different person. Muzani then takes up
the question of the dog and the requirement of sevenfold washing
(9.2 and 12). The ikhtilaf on whether some other cleansing agent
may be substituted for cach is explained (10.1 and 10.2) and
Muzani adds two remarks of his own, introduced by gala al-
Muzani, in which he expands the analogy with istinja’, and adds an
analogy with the cleansing agents used for tanning. He then
explains that vessels affected by impurities other than that of the
dog require a threetfold or at least a single washing (9.1). and that
the bodies of both the dog and the pig (introduced rather late in
this discussion, as in the original) render water in a vessel impure
(11.1). This hmited analogical extension is contrasted with the
wide analogical extension of the hadith from al-Asmad’ (14).
Muzani explains that the pig is incorporated within the ruling on
the dog because it is worse (aswa’ halan) than the dog (13). He
then introduces a summary of ShafiTs argument that animals
other than the pig and dog do not cause impurity by drinking at a
vessel: wa-Titajja T jiwaz al wuda’ bi fadli ma’ siwa al-kalb wa-I-
khinzir bi . . . Here he refers to three hadith, namely the donkey-
hadith (15.4 and 15.5), the cat-hadith (15.6 and 15.7), and a third
hadith in which the Prophet states, If a fly falls into a vessel
[containing liquids]. dip it in.°

This last hadith is not used in the current text of the Umm for
the purpose of this argument. In all other respects, the Muzani
passage is an adequate summary of the positions adopted, the
structure of argument, and the proofs cited in the Umm.

It follows from these observations that the formula ‘Shafi'i said’,
which 111 the Mukhtasar, as in the Upun, is a major introductory
device, is certainly not to be taken literally in the Muzant text, for
in no scnsc at all is he giving the words as he (presumably) read
them in his source. He would appear to paraphrase, summarize,
omit, and add material (as in the addition, in this context, of the
material on water alrcady used for wuda’; and of course in the
addition of his own thoughts, introduced by gdla al-Muzani). 1t
scems also to be the case either that Muzant felt free to change
quite radically the order of the material beforc him, or, equally
possible, that the text before him did not include all of the material
in the same order as we now have it

* Muzani, Mukhtasar, 8.




02 THE MUKHTASAR OF MUZANI

That Muzani's source-text was not identical (though very
similar) to the current form of the Rabi” material is evident too
from a significant divergence in argumentation. The argument that
living animals other than the dog and the pig did not cause
impurity in water was supported in Muzani's source-text by three
different hadith. But only two arc recorded in the Unmim. Whatever
Muzani was summarizing, it was not the Rabi’ material we now
have. It scems preferable to suggest that both texts are drawing
their material from a commeon body of Shafi't dicta. Muzani, on
the whole, summarizes, but also systematizes, expands, adds
comments, and, as we shall sce, cven contradicts his source-
material. He refers to but rarcly cites hadith in full, and almost
never gives isndads. Rabi® gives a fuller presentation of material,
but not nccessarily a verbatim one: he too tries to improve the
arguments and the ordering of material. He gives hadith and
isndds in full, sometimes with multiple versions. It can be shown
that Rabi’ omits material that has become problematic and
systematically reformulates more complex arguments as they
develop out of older material. These processes. complex though
they arc, can be illustrated from the casc of the hadith about the
fly.

Il

Muzani asserts that his source contains an argument in which a
Prophetic hadith about a fly that falls into liquid 1s adduced as
evidence to prove that living animals other than the dog and the
pig do not cause impurity in water. There can be no reason to
doubt this claim. In spite of anomalics, his work is gencrally an
adequatc summary of material that can be found somewhere in the
Shafi7 tradition and there are numerous examples of his summary
being precisely correct. In this particular case, his summary,
though not following the order of his putative source, is correct in
nearly every detail, except in its mention of this hadith. Further,
the hadith about the fly is clearly relevant. If the Prophet
suggested that a fly, landing on water, should be dipped under the
water (rather than that the water should be thrown away, etc.)
then this certainly can be used to confirm that living things do not
cause impurity in water.
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liowever on reflection this hadith suggests problems and these
are drawn into the Muzani text, immediately after the summary.
ltere are the comments that follow the hadith on the fly:

i 1le said: dipping the fly into the vessel doesn’t mean Killing it. The (ly is
not caten, so if a fly, or a beetle, etc. dies in a vessel it causes impurity.

1ie said in a different place: If it falls into water which is capable of
heing rendered impure [read yanjusu mithlu-hu] it renders it impure, if it
r. something with a blood-system (nafsun sa’ila).”

I"iragraph 1 here is a response to an objection. If a fly falls into
water, and is dipped into the water, it is likely to die. And since a
(ly belongs to the category of things not to be caten, its carcass
mparts impurity. In order to preserve the value of the hadith in
the context in which it is adduced, we are told that dipping the fly
does not necessarily kill it. Paragraph 2 represents an advance on
(his. It gives a report from Shafi'l, evidently derived from a
Jdifferent section of the source material, in which he states that
anly things with a blood-system, nafsun sd’ila, cause impurity in
water—when dead (we know the reference is to dead animals
Lecause we know the source, see Ch. 4. Sect. IT). Thus, the
.clevance of the hadith, in context, is maintained after a fashion. If
e Ay lives, it does not cause impurity, and so confirms that living
animals in general do not cause impurity; if it dies it still does not
cause impurity, because it docs not have a blood-system—a point
which is relevant to understanding the motive of the Prophet in
ordering that flics should be dipped under the water. The text thus
eveals evidence of doubts and arguments that have arisen
concerning the relevance of a particular hadith in a particular
wreument. Overall the relevance of the hadith to its context is
defended but with some loss of cohesion. The original point was a
ammary of Shafi'Ts alleged argumentation about the capacity of
living animals to cause pollution, but as the text develops, a new
problem becomes the focus of attention, namely whether dead
llics cause impurity in water. There is uncertainty about the
category to which (dead) flies belong: at Paragraph 1, not being
caten, dead flies cause impurity in water; at Paragraph 2, not
possessing a blood-system, dead flies do not causc impurity in
water.

7 Muzani, Mukhtasar, 8.25-7.
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It is hardly surprising that the next paragraph, introduced again
by ‘he said’, gala, refers to dead fish and locusts. This is a ruling
which has been logically attracted into the text at this point
because the discussion has come to focus on the capacity of dead
things to cause impurity in water. But the passage sct off to be a
summary of an argument relating to living things.

The Muzani text then, like all the carly figh texts, shows signs of
organic growth, and bears witness to the development of Shafit
dicta, expressly designed to deal with juristic problems arising out
of earlier Shifi7 dicta. Muzani had a source-text which, summarized,
generated problems, then solutions; and these, scquentially
incorporated into the text, gave rise to disorder. All such material
was subsumed under the formulaic gala, implying the authority of
Shafif.

In the current text of Rabi’ (translated at Ch. 4. Sect. IT above),
the distracting hadith about the fly is simply removed. The
argument about living animals (Para. 15) is in any casc adcquately
dealt with by the other two hadith—that about the donkey and
predatory animals, and that about the cat. The argument about
dead things, emerging towards the end of the Muzant scction on
what pollutes water. is rediscovered, however, in Paragraph 1 of
the Rabi® passage. And, interestingly, Paragraph 1 is not represented
in Muzani’s summary of what he claims to be Shafi'i’s argumenta-
tion; at least, not represented in a properly integrated manner.
Only what is apparently the last item to cnter the Muzani text
(under the rubric, He said in a different place) reflects in part what
Rabi" had produced in Paragraph 1.

Let us look again at two items from Rabi:

1.3 and 1.4. All things possessed of life ... being dead . . . render water
impure . . . if they have a blood-system.

1.5. As to things which do not have a blood-system such as flics, beetles,
etc., there are two views on these:

1. If these things die in water of small or large quantity, they do not
impart impurity. Those who say this argue as follows: If somcone says,
But they are carrion, so how can you claim that they do not impart
impurity? we reply, They do not change the water at all and they do not
have a blood-system. If proof is demanded, we say, The Prophet of God
commanded that if a fly falls into water, it should be dipped into it. He
ordered the same for a fly that falls into foodstuffs. Now, a fly may well die
when dipped in this manner. The Prophet would not order it to be dipped
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into water and food if, on dying, it caused impurity; for that would be
deliberate imparting of impurity.

2. If these things die in something susceptible to impurity, it is rendered
impure. For these things are forbidden (muharram). The Prophet may
have ordered the dipping of the dead fly because of the curative property
contained in it. Also, the most probable thing is that it will not dic.

My preferred view is that anything which is haram to cat, il it falls into
water . . . and dies there, imparts impurity. This applics to beetles, flies,
mosquitoes, and fleas.

Here, the contradictory views that a dead fly does and doces not
cause impurity in watcr are worked out as explicit ikhtilaf, and
systematically related to a Prophetic hadith. The whole s
subsumed under the Shafi't-said formula provided carlier. However
this passage, now in the Umim, is clearly a response to the problem
that was (first) generated in the Mukhtasar.

How did this complex of material develop? 1 propose the
following rcconstruction:

1. A body of ‘Rabi” material emerged, containing most of the
arguments that arc now contained in the Unmimn relating to
things which causc impurity in water. This included, as proof
that living things do not cause impurity, the hadith about the
fly.

2. ‘Muzant’ summarized this material, with minor additions,
changes of order, ctc.

3. The *Muzani text developed new material as a result of the
observation that flics, when dipped in water, sometimes dic.
Ruling: dead flies cause impurity.

4. ‘Rabi” became aware of the fact that discussion on the fly
had modulated into a discussion about dead animals. That
hadith was therefore removed from its original context and
placed in a context that related it to dead things which do or
do not pollute. Ruling: dead flies. lacking a blood-system. do
not causc impurity.

5. ‘Muzant’ became aware of this new material, and summarized
it too. under the rubrie, ‘He said in a different place’.

6. The “Rabi”™ material continued to develop, generating in the
end a well-wrought ikhulaf statement, giving a precisc
hermeneutic argument for and against the dead fly as a cause
of impurity.
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Reality of course was not as neat as this schematic account. But
certain conclusions are reasonably permitted. The current Rabt"
text closed later than the current Muzani text. Prior to closure the
texts were subject to slow organic growth and influenced one
another. The most likely context for all this is school competition.
Two schools (perhaps nothing more than informal groups of
scholars who gathered regularly to discuss the law) preserved,
created, and sequentially modified a body of material deemed to
be from Shafi'i and transmitted through competing authoritics,
Rabi® and Muzani. Each school developed a distinctive style,
respectively expansive and summarizing. The schools were suffi-
ciently aware of onc another to develop parallel modes of
argument and to pick up and reflect on developments in the
opposing school. The ongoing processes of reflection and debate
generated textual records (no doubt fragmentary and discrete)
which were preserved and from time to time redacted, probably in
a loose and informal manner and with varying degrees of academic
skill. (The evident competition between the schools must cast
doubt on the neat schematic temporal sequence of leadership
claimed by the tradition for the post-Shafi'f era; sce Sect. above).

The Umm and the Mukhtasar cach show the familiar signs of
organic development. That Rabi® and Muzant provided some
impetus towards the collection of materials under their names may
be conceded. But we have already scen that most of the material in
the Umm and all its most characteristic arguments must be dated
late in or later than the lifetime of Rabi'. Since the Mukhtasar had
access to much or most of this matcerial, its arguments 100 should
be recognized as cmerging, mostly. after the death of its
eponymous author. It would be risky indeed to assume that
anything in these texts could reveal the historical Shafi'r.

These conclusions deserve further exemplification.

v

Consider the following passage from Muzant.

1. ShafiT said: That which renders widia” necessary is [the following]:
1.2. Defecation
1.3. Urination
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1.4. Sleep—whether lying down or standing up, bowing or prostrating
oneself, or deviating from an upright position. whether the sleep is little or
much

1.5. Loss of sense duc to insanity or illness—whether lying down or not
1.6. Wind emitted from the backside

1.7. Touching a woman—by a man, that is applying any part of his body
to hers, or vice versa, if there is nothing betwcen them

1.8. Kissing a woman

1.9. Touching the penis (mass al-dhakary with the inside of the hand—
whether one’s own penis, or someone else’s, whether a child’s or an
adult’s, whether of a dead or a living body. Male and female are the same
for the purposes of this rule. It matters not whether the orifice concerned
is the front or back, or whether it is the sphincter itself of the anus. But
wudi’ is not necessary for one who touches that part of an animal,
because animals” genitals are not forbidden (la Jiurma la-ha@) and they are
not subject to the requirements of worship (la ta‘abbud ‘alay-ha).

i.10. Anything that emerges from the front or back orifices—whether
worms or blood or sexual fluids (madhy or wady) or moisture or anything
clse.

1.11. All of these render wudii‘ necessary.

2. Local cleansing (istinja’) is not required for onc who sleeps or
produces wind.

3. He said: We prefer (nuhibbu) for one who sleeps sitting up, that he
perform wiedi ™ but (wa) it is not clear that T declare it necessary for such
a one. For, it is related from Anas bin Malik that the Companions of the
Prophet of God used to wait for the evening prayer and sleep—1 think he
said, while sitting upright. [Also] from Ibn "Umar that he used to sleep
sitting upright, then pray without wuda’™.

4. Muzani said: Shafi'T said, If we go on to consider this (law sirna ild al-
nazar), one should perform wuda’if overcome by sleep, in whatever of its
states one is (kana idha ghaluba ‘alay-hi al-nawm tawadda” bi-avyi haldati-
hi kana).

5.1. Muzani said: T say, It is related from Safwin ibn “Assal that he said.
The Prophet used to command us, if we were travelling or on a journey.
that we need not take off our boots for three days and nights, except on
account of jundba (= major ritual impurity); but on account of urination,
defecation, and sleep [occasioning minor ritual impurity, requiring widii']
there was no need to take off the boots.

5.2. Muzani said: Since the Prophet made these [three] equal in respect of
entailing impurity (ff mana al-hadathy, the impurity is the same with
respect to all three, whether lying down or sitting up. It the impurity
caused by sleep differed according to the different situations of the sleeper
li.c. standing versus sitting] so likewise would the impurity caused by
defecation and urination.
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6. The Prophet would have explained this just as he explained that eating
during the fast deliberately means breaking the fast; while eating out of
forgetfulness does not mean breaking the fast.

7. It is related from the Prophet that he said, The eyes are the thong on
the sphincter muscle: if the eves sleep, the thong is loosened.

8. Further, it is related from "A’isha, He who falls asleep, lying down or
sitting up. And from Aba Hurayra, He who falls asleep is required to
perform wudii’. And from Hasan, If he sleeps, sitting or standing, he
performs wudi’.

9. Muzani said: This is a degree of ikh«laf which makes consideration
necessary (hadha ikhtilaf yuajib al-nazar). Shafii. on consideration, put it
into the category of (fi ma‘na) one who faints (ughmiva ‘alay-hi); however
that happens, he performs wuda’ (kayfa kana tawadda’y. Likewise, the
sleeper: however it happens, he performs wudn’ (kayfa kana tawadda’).
10. His argument as to touching a woman consisted in (wa-htajja [T ’I-
mulamasa bi . . .) God’s word, ‘Or you touch women’ (Q.4:43), and the
words of Ibn “Umar, ‘A man’s kissing his wife’; and, from Ibn Mas'ud, a
ruling similar to that of Tbn ‘Umar.

11.1. His argument as to mass al-dhakar consisted in the hadith of Busra,
from the Prophet of God: if any of you touches his penis, let him perform
wudi’.

11.2. He judged the backside by analogy on the penis (gasa al-dubur bi-’I-
farj).

11.3. Together with the transmission from “A’isha that she said: If a
woman touches her farj, she performs wuda’.

11.4. And he argued on the basis of the Prophet’s words: He who
emancipates a share that he has in a slave should compute it. Here the
meaning ‘slave-girl’ is contained within the meaning of the word “slave’;
and likewise is the backside contained within the meaning of the word
dhakar.®

Paragraph 1 here is, structurally, a Qist of items that cause
cancellation of purity. Item 1.9, relating to mass al-dhakar, stands
out. A relatively long and complex discussion, it disrupts the
syntax of the list and suggests the possibility of interpolation. The
expanded items at 1.4 and 1.7 may also betray interpolation.
The subject of mass al-dhakar returns at Paragraph 11. This
Paragraph, like Paragraph 1o, is introduced by a conventional
formula (wa-"htajja fi . bi . . ) signalling a summary of
argument. Paragraph 10 is a correct summary of the material in the
Umm that relates to touching a woman.” Paragraph 11, on the

Y Sce Shafi'i, Umm, i. 15-16/12—13.

8 Muzani, Mukhtasar, 3—4.
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other hand, shows little relationship to the material in the Umm
ihat relates to mass al-dhakar. There is no hadith from "A’isha
{11.3) in the Umm, nor is there the far-fetched givas-argument of
i 1.4. Furthermore, the Umm has recourse not simply to the hadith
ol Busra but also to a more explicit and useful hadith which makes
tlic same point, and is provided with three different isndads.

Here is the relevant part of the Umim.

1.1, ShafiT said, from Malik b. Anas, from “Abdallih b. Abi Bukr b.
Muhammad b. "Amr b. Hazm, that he heard "Urwa b. Zubayr say, |
visited Marwan b. al-Hakam and we discussed what events reoder wudi”
necessary. Marwan said, Mass al-dhakar renders wuda’ necessary. "Urwa
said, T didn’t know that. So Marwan said, I was informed of this by Busra
bint Safwan; she heard the Prophet of God saying. If onc of you touches
his penis, he should perform wudi’.

1.2. From Sulayman b. ‘Amr, and Muhammad b. "Abdallah, from Yazid
. "Abd al-Malik al-Hashimi, from Sa‘id b. Abi Sa"id al-Maqgbari, from
Abit Hurayra, that the Prophet of God said, If any one of you brings his
hand into contact with his penis (afda bi-yadi-hi ila dhakari-hi), there
being nothing separating the one from the other, he should perform
wedii’.

1.3. Shafi'i, from "Abdallah b. Nafi* and Ibn Abi Fadik, from Ibu Abi
Dh’b, from "Ugba b. “Abd al-Rahman, from Muhammad b. "Abd al-
Rahman b. Thawban, that the Prophet of God said, If any onc of you
brings his hand into contact with his penis, he should perform wuda’.
t.4. Ibn Nafi* gave a longer version [of the isnad]. saying, Muhammad b.
‘Abd al-Rahman b. Thawban, from Jabir b. “Abdaliah. from the Prophet.
But T have heard more than one of rctentive memory relate it, not
mentioning Jabir.

». He said: If a man brings the palm of his hand into contact with his penis
ihere being nothing between the two, he must perform wudi’.

3. He said: It is all the same whether it was deliberately or otherwise; for
cverything that requires wudii’ as a result of deliberate action requires it
also if carried out non-deliberately.

1. He said: It is all the same whether he touches it a little or a lot.

,. Likewise if he touches his backside, or the front or the back parts of his
wife, or touches that part of a child, it renders him subject to wudi’. But if
he touches his testicles or buttocks or thighs without touching his penis, he
15 not subject o wuda’.

6. It is all the same whether he touches that part of a living or a dead
body.

/. But if he touches any of these parts of an animal, he is not subject to
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wudi’. For mankind alone possesses forbidden parts (hurma) and is
subject to ta‘abbud; animals have no share in these considerations.

8. When a man touches something forbidden such as wet blood or pus etc.
he should wash what touches it, but he is not subject to wudi’.

o. It he touches his penis with the back of his hand or his arm or
something other than the palm of his hand. he is not subject to wudii”.
10. If someonc should say, What difference is at issue? the reply is, The
words al-ifda’ bi-'l-yad, bringing the hands into contact, means the palm
[or inside] of the hand. As in the phrase, afda bi-yadi-hi in a sale
agreement [= he shook hands on a deal|, or afda bi-yadi-hi, meaning he
put his hands on the ground while performing prostration (in prayer—
sujud), or on his knees while kneeling (rukit"). Since the Prophet ordered
wiedii” only after bringing the hands into contact. al-ifda’ ctc.. with the
penis, [this is the ruling]. It is known that if a man’s penis touches his
thighs and adjacent parts of his body, this docs not require, on the
evidence of Prophetic practice (sunna), wuda’ . . .

1. Qivas alonc would require that wudda’ is not necessary [after mass al-
dhakar—but text is garbled]. For the sunna of the Prophet demonstrates
that touching things which arc even more polluting than the penis (1ma
huwa anjas min al-dhakar) does not require wudi’. Sufyan informed us,
from Hisham, from Fatima, from Asma’. that the Prophet of God was
asked about menstrual blood which falls upon clothing. He replied,
Scrape it off, rub the spot with water, then sprinkle it: then pray in it.
Shafi't said, If the Prophet of God ordered with respect to menstrual
blood that it should be washed by hand, and did not order wudi’ after
that, and given that blood is more polluting (anjus) than the penis [how
much more might we expect that the penis does not cause pollution, but
this is not so]. By ¢ivas on this ruling, [i.e. the ruling on menstrual blood,
it is apparent that] no najis thing that is touched necessitates wudi’. If this
is true of things najis, then what is not in itseif najis ought, still more so,
not to entail wudi™; unless there is a specific hadith [and this is the case
with the penis].!”

Clearly the text from which Muzani summarized his mass al-dhakar
matcrial was not the one that is now in the Umm.

Look back now at the (interpolated) Paragraph 1.9 in Muzani’s
text. The sequential concern there with child and adult, dead and
living. male and female, front and back, human and animal, reflect
and summarize a sequential concern with the same subject-matter
in the Umm. But by no mcans all the material in the Umm has
been summarized even there.

' Sec Shali't, Umm. i. 19-20/15-17.
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For this complex of materials I propose a resolution similar to
that given in the previous section. ‘Muzani’ summarized a body of
material relating to mass al-dhakar. Tu its original context that
material was subject to development and deletion, giving rise in
time to a formulation quite different from that which was first
summarized. ‘Muzani’ became aware of the later formulation,
summarized it too, and interpolated it at what scemed a suitable
place in his work. The Rabi® material went on developing after the
closure of the Muzani text, generating new arguments and new
hadith.

When Bayhagqi asserted that Muzani was unjust to Shafi't in his
summary of argumentation, he meant this kind of thing. 1t 1s @
trivial example, but Muzani clearly is not fully informed ol all the
developments in Rabi'. A more significant example of Muzani's
‘injustice’ to Shafi'T is exemplified in the following scetion.

v

Paragraphs 3-9, in the passage cited from Muzani above,
represent a coherent set of arguments relating to the question
whether and under what conditions sleep cancels a state of purity.
At Paragraph 3, Muzani states, summarizing precisely a passage in
the Umm, that, according to Shafi'i, a person who sleeps while
sitting is not absolutely required to renew his wudi’. At Paragraph
4, he contradicts that. This passage must be interpreted as one of
those in which Muzani recalls personally something which Shafi'7
said, something not found in any of the preserved texts. This 1s
what is implied by the locution, ‘Muzani said, Shafit said’, which
introduces this paragraph in contrast to the usual, ‘Shafi7 said’.
What Muzani recalls Shafi‘t to have said is that, on consideration,
cveryone who is actually overcome by sleep must perform wudi’;
irrespective, that is, of the position in which they sleep. In other
words, the relevant distinction relates to the nature of the sleep—
that which overcomes and that which does not; and not to the
position of the sleeper—sitting versus all other positions. (The
jurists enjoyed this question; see also Ch. g, Scct. 11.)

Muzani, in propria persona, defends the rcconsidered view of
Shafi‘i by four arguments, set out in Paragraphs 5-8. Paragraph 9
is clearly a duplicate of Paragraph 3. Muzani is portrayed once
again as recalling that, on consideration, Shafi't had in effect
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changed his mind on the matter, and had recognized that all forms
of sleep necessitate wudi’. it is probable that Paragraphs 3 and ¢
represent differential developments of some original statement
either made by Muzani or attributed to him, both incorporated
into the current text.

This passage cxhibits a peculiarity in so far as the rather
elaborate arguments at Paragraphs 5, 6. 7, and § give a polemical
ring to what, on the face of it, is a record of a position sanctioned
by Shafit himself, after due deliberation. In fact, the polemical
tone is appropriate and the opponent is to be discovered in the
Shafii of the Rab1' tradition.

Here is the relevant Rabi’ material from the Umm.

1. ShafiT said: God says, When you rise to pray, wash your hands and
your face etc. . . .

2. Shafi said: The plain meaning of the verse is that he who rises to pray
must perform wudii’. It is probable that it was revealed on a specific issue
(fi khass). 1 have heard onc whose knowledge of the Qur’an I approve
claim that it was revealed [specifically] concerning those who rise from
sleep.

3.1. He said: I consider that he said what he said because there is in the
sunna evidence that one who rises from sleep should perform wuda’.
3.2. From Sufyan, from Zuhri, from Abi Hurayra, that the Prophet of
God said, If any one of you awakes from sleep let him not dip his hand
into the vessel until he washes it three times, for he does not know where
his hand spent the night.

3.3. From Mailik er al. [a variant].

3.4. From Sufyan et al. [a variant].

3.5. Shafil said: So, one who sleeps lying down must perform wudi’
because he is rising from a recumbent position.

4. He said: Sleep is the overcoming of the senses (ghalba ‘ala 'I-"aql). So,
he whose senses are overcome by madness or by sickness, lying down or
otherwise, must perform wudn’; because his state is more severe in this
respect than that of one who slecps . . .

5. He said: If a man sleeps while sitting upright, it is preferable to me
(ahabbu ilayya) that he perform wudi’.

6.1. He said: It is not clear to me that I declare wudi’ necessary for him.
6.2. From a reliable man, from Hammad al-Tawil, from Anas ibn Malik,
that the Companions of the Prophet used to wait for the evening prayer,
and sleep—1 think he said, while sitting upright, to the point that their
heads nodded—then they would pray without wudua’.

6.3. From Malik, from Nafi', from Ibn ‘Umar, that he used to slecp sitting
upright then pray without wuda’.
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0.4. Shafi7 said: If he sleeps sitting up, upright, it is not i my view
incumbent that he perform wudi’, on the grounds of the athar 1 have
mentioned.

7.1. Itis known that the verse was revealed about sleepers, and a sleeper
is one who is lying down. It is also known that if one is informed that so-
and-so is asleep, one does not conceive of anything except that hie is lying
down. The word “sleep’ is not used in an absolute sense exceept lor one
lying down.

7.2. [The concept] of one who sleeps sitting upright has a meaning that is
dependent on an adjectival clause; so we say, He slept while sitting
upright. In the same way. one says, He slept through something |+ he was
oblivious to it], meaning his mind had to waken up to it, as a matter of
consideration, but not meaning the {normal] sleep of slumber.

8. The sleeper lying down is not in the same state as the sleeper sitting up,
for the former sleeps deeply and his senses are overcome to a greater
degree than one who sleeps sitting up. [Hence] the incidence of a poliuting
cvent, with regard to the case of passage and the possibility of his being
unaware of it, is different from the case of one who sleeps sitting upright.
9. He said: If he abandons the upright position, while sitting sleeping, he
must perform wudia’. For, one who sleeps in a sitting position entrusts
himself to the earth, and it is scarcely possible that anything pass from him
except he be aware of it. But if he abandons [that support] he enters the
definition of one lying down in respect of the incidence of a polluting
cvent.

10. He said: If one sleeps bowing or prostrating oneself I declare wudia’
incumbent on him because it is even more likely that a pollution will occur
and he not know about it than in the case of one who sleeps lying down.
1. He said: If one sleeps standing, he must perform wudia’ because he
does not entrust himself to the earth. That he should be judged by analogy
(vugas) with the recumbent sleeper in so far as both are overcome in the
senses by sleep is more reasonable (awld) than that he be measured
against the person sitting down, who is only freed, [from the need to
perform wudii’} on account of the transmitted material (arhar), and for the
reason (%la) I have mentioned, namely that he entrusts himself to the
ground. !

The nucleus of that passage and the only part of it known to
Muzani, is Paragraphs 5 and 6. These have been conflated to give
Paragraph 3 of the Muzani material. The interested reader will be
able to analyse and judge the implications of the rest of this
passage for himself. The most important thing to note is the
polemical tone of the argument which begins with the stress on

"' Sce Shafil, Umm, i. 12—i4/10—12.
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rising, i.e. from sleep, at Paragraphs 1 and 2, and culminates in the
triumphant formulation of a distinction that separates the sitting
sleeper from all others. He has ‘entrusted himself to the ground’
(Para. 9): such are the relative positions of the anus and the earth
that the latter, it is claimed, functions as a support against
inadvertent pollution. This became the classic argument of the
Shafi7 tradition in favour of the anomalous ruling on onc who
sleeps sitting upright.

Bayhaqi might have cited this as an example of Muzani
instituting an attack on Shafi't on the basis of deficiencies which
were remedied in the transmitted dicta of Shafi'T. But these are not
the transmitted dicta of Shafi't. The Mukhtasar and the Umm are,
in fact, the record of ongeing argumentation within contiguous
groups or ‘schools’, sharing a common allegiance to Shafi'i, and a
common approach to the law, but expressing their immediate
loyalty by reference to the transmission activity of Rabi® or
Muzani. The creation and development of juristic argument within
these groups was clearly a long-term process, probably enacted by
circles of students and jurists meeting to discuss the law in the
mosque. The recording, storing, discarding, and redacting of these
discussions was likewise carried out over a long period of time, by
different people, displaying different degrees of editorial skiil. The
group associated with the name of Rabi” was apparently the more
successful in the end: it continued to develop new material and
arguments after the closure and final redaction of Muzani’s
Mukhtasar, and, consequently, in cases of dispute is likely to
contain the better and morc developed arguments (though it
sometimes also preserves bad and inefficient arguments). Common
to both groups was the convention of attributing the form and
content of their juristic discoveries to the ever more distant
master, Shafi'i. Taking into consideration the argument of Chapter
4, together with the arguments of this Chapter, it will be evident
that the buik of material now contained in the Umm or in the
Mukhtasar must be attributed to the generations after Muzani and
Rabi'. Whatever personal impetus these masters gave to the texts
that bear their names is unlikely now, with any degree of certainty,
to be recoverable.

6

THE KITAB
AL-KHARAJ OF
ABU YUSUF

1

It 1s reported that Ya'qdb b. Ibrahim al-Ansart known as Abi
Yasuf was born in 113 aAH and died in 182. Of humblc origins, he
found his way to the study sessions of Abt Hanifa, who, recogniz-
ing his merit, provided him with a bursary and was his first and
most important teacher. Abl Yasut and Muhammad b. al-Hasan
al-Shaybani. together with their teacher, Abi Hanifa, constitute
ihe three great authoritics of the Hanafi figh tradition. Sharing and
guaranteeing variant views on juristic questions, they serve in the
developed tradition to keep options open and ensure flexibility. In
contrast to Muhammad b. al-Hasan, who represents the school’s
commitment to dialectical skills and refinement of juristic opinion,
Abu Yusuf 1s presented in biographical works as an authority in
hadith. Tbn Hanbal, when he started collecting Prophetic hadith.
went first to Abt Yasuf—which is a good story and a speaking
credential. Aba Yasuf's knowledge of hadith, however, was
coupled with interpretative skills which distinguished him from the
ahl al-hadith. Asked by A'mash concerning a juristic subtlety, he
replied on the basis of a hadith which he had originally heard from
A'mash himself. *“We are only the pharmacists,” said A'mash in
admiration, ‘and you the doctors.” There are a great many
PProphetic hadith in Aba Yasuf's Kitab al-Kharaj (one of several
ways in which this book differs from other early Hanafi attribu-
tions), a fact which may have promoted this biographical charac-
teristic. In contrast to Abd Hanifa, whose death is represented as
brought about by his refusal to accept judicial office, Abt Yasuf
rose to high rank, showing himself a willing and capable servant of
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the state, a courteous and wily courtier, finally becoming gadr al-
qudat in Baghdad in the service of Hartun al-Rashid. His enemies
said he had wrestled with the world and been defeated but the
Hanafis had in him a model of honourable and cunning service to
the government. These stories, sanctioning a many faceted
response to figh, to hadith and to judicial office, were preserved as
symbols of the flexibility and varied aspirations of the Hanafi
juristic tradition.

Of books attributed to Abu Yuosuf, there are two tracts
preserved within the Shafi'T corpus of law-books as objects of
dispute. Thesc are the Kitab al-radd ‘ala siyar al-Awzd T and the
lkhtilaf Abt Hanifa wa-Ibn Abi Layla. Just as the Muwatta’ of
Shaybani is a Hanafl preservation of the Maliki tradition, so these
works are a Shafil preservation of the Hanafi tradition. Also
attributed to Abu Yusuf is a collection of arhar, and the famous
Kitab al-Kharaj.' The latter, usually accepted as an authored text
dating to before 182, is analysed in this Chapter. It is claimed that
the analyses which follow not only permit a fairly comprehensive
understanding of the processes which brought about the emergence
of this book, but also give a snapshot picture of the taxation system
as organized from Baghdad in the middle of the third century.

Il

The Kitab al-Kharaj is available in several printed versions, the
oldest of which is the Bulaq edition of 1302/1885. The Salafiyya
Press has produced an edition, reprinted several times, based on a
single manuscript collated with the Bulaq text. This edition
exhibits only minor deviations from the Bulag edition; it is
probabliy based on the same manuscript or the same manuscript
tradition. The Bulaq edition has no and the Salafiyya editions little
significant editorial apparatus. A complete edition of the Kitab al-

' Two of the larger biographics of Abit Yisul are contained in Ahmad b. "Ali al-
Baghdadi, Ta'rikh, xiv. 242 (1. and Dhahabi, Managib. Struggles with the world,
Baghdadi, Ta’rikh, xiv. 248; Ahmad’s recourse to xiv. 255; dialogue with A'mash,
Xiv. 240; cf. Dhahabi, Manaqib, 40. Baghdadr gives invective as well as praise. See
also the smaller biographics of Qurashi and Laknawi. For Aba Yasuf's literary
production. Sezgin, Geschichie, 1. 419—21; Schacht, ad *Aba Yisul® in E1(ii) (where
he describes the ikhtilaf literature as “undoubtedly genuine’, not a view 1 would
subscribe to). Sec also Schacht’s discussion on the authorship of the Kitab al-hiyal,
in Schacht, Das kitab al-maharig, 5-13.
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#haraj is contained in a commentary, entitled Figh al-mulitk wa-
miftah al-ritaj, by “Abd al-"Aziz b. Muhammad al-Rahbi (d. 1194
an). The editor of this work, A. U. Kabisi, has set the text of the
Nitab al-Khardj above the text of the commentary and he has
systematically compared Rahbi's edition, as made available in two
manuscripts, with the printed editions. The result is a uscful text,
with a decent editorial apparatus. The most recent printed text,
cditor Thsan "Abbas, is not superior to that produced by Kabisi.”

The Kitab al-Kharaj begins with an address to a prince, the
contents of which are not particularly juristic; they consist of
advice and general parenesis (more adab than figh), followed by
an accumulation of hadith, the majority of which arc from the
Prophet. This is followed by juristic material relating to the
distribution of booty taken in battle; then by numerous more or
less clearly marked sections relating to landholding, land-taxes, and
taxes on agricultural produce. Broadly, discussion of the tax
icrmed kharaj precedes discussion of the tax termed ‘ushr, zakat,
ot sadaga—though much of the detail is inextricably interwoven,
cven confused. This is followed by discussion of the poll-tax or
jizya, applicable only to non-Muslims, together with discussion of
the social status, rights, and obligations of non-Muslim citizens in
islamic territory. The last sections of the book relate to such topics
as how to deal with thieves, how to implement the prescribed
penalties (Audiid), how to pay government officials, administer
border crossings, organize warfare with non-Muslim ncighbours,
ctc. The whole is recognizable as selected and presented with the
mmediate aim of elucidating administrative practice and as
cxhibiting a more particular concern for modes of taxation and
landholding. The title Kitab al-Kharaj is justified by the expansive

* Sec Bibliography under Abii Yasuf for details of these texts. References
hereafter are to the Rahbi cdition of the Kitab al-Kharaj; where necessary
teferences to the Bulaq edition follow after a slash, Rahb¥/Bulaq. The text of Thsan
Abbas is based on the thice printed editions, with the addition of material derived
from the British Muscum manuscript of the Kitab al-Khardj. This manuscript,
described by “Abbas as defective towards the end and with folios missing in the
middle, secems to function as a source ol bad readings, recorded in the footnotes.
Abbéas knows of fifteen manuscripts of the Kitab al-Khardj in Istanbul which,
pressed for time at the critical moment, he was unable to usc. His editorial method
i eclectic. The result, of course, of an eclectic reading of four texts, only one of
which is competent (that of Kabisi/Rahbi), is that the competent text (usually)
prevails. Where it does not, Kabisi's apparatus already indicated the divergences
amongst the printed texts.
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nature of the material relating to this topic (in its broadest sense—
taxation), but it hardly describes the nature of the book as a
whole, which clearly aspires to cover all major arcas of government
administration,

Like all early juristic works, this one is composed of discrete
segments. The predominant markers of segmentation arc the
tormulac gala and gala Abua Yusuf. In a chapter consisting of 23
such segments the formula gdla Aba Yisuf occurs 6 times versus
17 instances of the anonymous gala.” In another chapter consisting
of 10 segments the formula gdla Aba Yisuf occurs 7 times versus 3
instances of the anonymous gdla.* There is no apparent system at
work dictating these choices, though there is a tendency for
segments which initiate a new topic to have the fuller formula.
Since much of the material that composes the Kitab al-Kharaj is
hadith material introduced by an isnad, a majority of the segments
in the book exhibit the formulae gala (Aba Yasuf) haddatha-ni . . .
or gala (Abu Yisuf) haddatha-nd . . . Again, there is no apparent
significance in the variation. There arec numerous instanccs of
juristic exposition or statements of ikhrildf governed immediately
by gala (Abu Yisuf). Carelessness or indifference in the applica-
tion of these formulae is marked not only by the random distribu-
tion of the forms within onc edition (or manuscript tradition), but
by variations in the realization and non-realization of these
formulae across different editions/manuscripts. On numerous
occasions the editor of Rahbi has to indicate either that these
formulae have been omitted from the printed cditions or that they
have been added to the printed editions.” It seems probable that
scribes were variously creative or carcless in their realization of
formulaic material of this kind. It is also probable that the material
accumulated over time and that sequential addition of material led
to slight variations in the realization of thesc redactional formulae.
in a sequence of five hadith that describe the events surrounding
the Battle of Qadisiyya, four are introduced by gala [wa-]
haddatha-ni, and one, the third in the sequence, by gdla Abu
Yasuf wa-haddatha-ni.° It is possible to speculate that a sequence

* Abl Yasul, Kitah al-Kharaj, chapter Ma umila bi-hi fi I-Sawad. 1. 217-8%/
16—22.

‘f Ibid. chapter Kayf kana fard AbT Bakr wa-"Umar, 1. 307-330/24-7.

> Ibid. 1. 341 0.3, 342 0. 2,350 0. 3,359 0. 1. 300 0. X, of ol

© Ibid. incipits at 221, 220, 239, 240, 243/10—18.
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of four accounts introduced by gala came into existence first, and
thai the fifth account was introduced at a later date together with
the formula which justified its inclusion in this text. The
anomalous unit, furthermore, is not directly related to the juristic
point at issue, which rather confirms the possibility of a late
interpolation. But this kind of speculation is not very profitable.
The Kitab al-Kharaj is a redacted text, composced of diverse
materials rendered (more or less) homogeneous by application of
the redactional formulae gala and gala Abu Yisuf, hapertectly
and unsystematically applicd both by redactors and scribes.

These small units of text, initiated by gala (Abua Yiasuf), arc
organized into larger units or chapters. The larger units are also
marked by a set of formulae which indicate the initiation of & new
section and offer a preview of the subject-matter. These take the
form of an address to a prince. “You have asked, Commander of
the Faithful, concerning’—wa-sa’alta ya amir al-mu’minin ‘an or,
amma ma sa’alta ‘an-hu ya amir al-mu’minin min. The material
organized under these headings may take the form of hadith,
juristic argument, or ikhtilaf statcment.

The formula, You have asked O Commander of the Faithful, is
sometimes, and sometimes not, preceded by the formula gale Aba
Vasuf. In the Bulaq edition a majority of these headings arc
without an introductory gdla Abu Yiasuf. In the Rahbi text, this
has been more or less uniformly provided throughout.” It makes a
considerabie difference to our estimation of the intentions of this
work how we analyse this particular variation. ‘As to your
question, O Prince, concerning X, well Abl Yisuf said’ is a
formula implying appeal to Abu Ydasuf’s authority, but not
necessarily his lifetime. *Abu Yusuf said, As to your question, O
Prince’ is a formula implying authorship.

The organization of material into sections governed by hcadings
couched in the form of a question formulated by a prince is clearly
the product of a major redactional effort. The introductory adab-
type address to the Prince must have been produced at the same
fime. For reasons which will become clear, T am inclined to
consider that at the original redaction the formula gala Aba Yasuf
did not cover the princely questions. Rather. in response to a
request from  the court. a bundle of materials relating to

7 Ibid. 289, 497. 596 et al.
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administrative practice was collected and redacted, in forms that
implied Abu Yusuf's authority. Only later was this understood to
be a book by Abu Yisuf, a belief which promoted scribal practices
that tended to confirm it, and generated too the assumption that
the book was a response to a request by Haroin al-Rashid. In all
printed versions, the first sentence ot the book states, This is what
Abt Yasuf wrote to the Commander of the Faithful, Hartin al-
Rashid. In fact the identity of the caliph in question is not revealed
in the body of the text. And consistent appeal to Aba Yasuf’s
authority suggests, to me at least, that he was safely out of the
way.

In addition to the segmentation provided by the princely-
question formula the book is currently divided into chapters,
usually termed fasls, once, erratically, bab.® At all occurrences of
the princely-question formula, an appropriate chapter-heading is
provided. But there arc numerous instances where the chapter-
headings are not associated with a princely question. These
sections contain the same kind of mix of juristic argument, proof
text, and ikhtilaf statement as the sections introduced by a princely
question. The absence of a unified form for the marking of sections
(‘chapters’), together with, as we shall sce, a great disorder in the
organization of these sections, must suggest either successive
redactions or carelessness and hurry at some stage in the
redactional processes. The text also exhibits numerous small
dctails which can only be explained as a result of organic growth
and successive interpolation.

[I1

The basic typology of ushr and kharaj land is presented in two
separate short sections, translated below, each introduced by a
princely question. Prior to the first of these sections, the typology
had in fact been set out several times as part of the extensive
arguments relating to landholding practice in the Sawad (Southern
Iraq) and elsewhere; and it was recapitulated in subsequent
sections. Repetition in this work is so frequent as to require some
kind of explanation. Not all instances of repetition can be
explained in the way proposed for the passages under consideration,

S Abt Yasul, Kitab al-Kharaj. chapter Kayf kana fard Abi Bakr wa-"Umar, i.
143 0. 1.
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which are here translated in parallel columns. In order to facilitate
comparison 1 have transposed Paragraphs 4 and 5 in Passage B.

Passage A

1. Abu Yusuf said

. You have asked, O Commander
of the Faithful, concerning those
alil al-harb who submit [to Islam]
on condition of preserving their
lives and their lands—aslamu ‘ala
anfusi-him wa-aradi-him. What is
the ruling on them?

;.0. Their lives are protected. Their
possessions with which they have
submitted to Islam, are theirs—ma
aslami “alay-hi min amwali-him fa-
fa-hum.

3.1. Likewise their lands are theirs.
These are wushr lands, of the same
status as [the lands of] Madina,
where the people submitted to the
I'rophet of God, their lands becom-
ing  ushr lands—aradi-hum  la-
lem hiyva avd ‘ushr bi manzilat al-
madina hayth aslama ahlu-ha . . .

3.2, Likewise, T@’if and Bahrayn.

3.3. Likewise, the pcople of the
desert (ahl al-badiyya). if they sub-
mit with their water-holes and their
erazing lands . . . their land i1s ‘ushr
land . . .

3.4. Likewise all lands whose
people submit [with the condition
of] preserving their lands; their

Passage B

1. Abu Yusuf said

2. You have asked, O Commander
of the Faithful, about the definitions
of ‘ushr and kharaj land.

3.1. All land whose people submit
with (while preserving) their lands—
whether Arab lands or non-Arab
lands—their land is theirs. It is
‘ushr tand of the same status as [the
lands of] Madina when its people
submitted—~kull ard aslama ahlu-
ha ‘alay-ha . . . fa-hiya la-hum wa-
hiva ard ‘ushr bi manzilat al-madina
hina aslama ‘alay-ha ahlu-ha.

3.2. And of the same status as the
Yemen—wa-bi-manzilat al-yaman.
3.3. Likewise all who may not be
subject to jizya, those who must
submit to Islam or be killed, namely
idol-worshippers  amongst  the
Arabs, their land is ‘ushr land:
even if they arc conquered by the
imam. For the Prophet of God
conquered Arab lands and left
them in the possession of the people.
They will remain ‘ushr lands until
the Resurrection.
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Passage A

lands and what is on those lands arc
theirs—*kull bilad aslama ‘alay-ha
ahlu-ha fa-hiya la-hum.

4. Any pcople (ayyuma gawmin)
of the ahl al-shirk with whom the
imam enters into a treaty (salaha-
hum al-imam), on condition that
they submit to [bis] authority and
tax-demands, based on payment of
kharaj, they are ahl al-dhimma.
Their lands are khardj lands. They
are subject to the conditions of the
treaty, which may be exacted in full
but not increased.

5. Any land (ayyuma ardin) con-
quered by force by the imam. he
may divide it amongst those who
conquered it if he considers that
best; he has the capacity to do that,
and it becomes wushr land. But if he
does not consider it best to divide
it, but considers that the welfare [of
Muslims—al-salah] is served by
confirming it in the possession of its
owners (fi aydi ahli-ha)—as “Umar
ibn al-Khattab did in the Sawad—
he may do that. It is khardj land.
He does not have the right there-
after to take it from them. It is their
property (milk la-hum); they may
inherit it and sell it. He imposes
khardj upon them but they are not
to be charged with more than they
can bear.”

Passage B

5. All lands belonging to non-Arabs
whose people achieve a treaty
(salaha ‘alay-ha ahlu-ha), such that
they become [subject to the]
dhimma, their land is khardj land.

4. Any land (ayyuma dar) belong-
ing to non-Arabs, which is con-
quered by the imam and which he
leaves in the possession of its
people, it is kharaj land. But if he
distributes it amongst the fighters,
it is ‘ushr land. Consider (a-la
vura); ‘Umar b al-Khattab con-
quercd non-Arab Jands and left
them in the possession of their
people (raraka-ha fi aydi-him);
hence they are khardj lands.'”

These two passages are clearly related. Each provides for a
tripartite division of land based on the notions of submission prior
to conquest (aslama), treaty (salaha), or forcctful conquest
(zahara! iftataha ‘anwatan). Each passage is introduced by the

Y Abu Yusul, Kitab al-Kharaj, chapter Kayf kana fard Abr Bakr wa-"Umar. i.
429-32.
1% Ibid. 468-70.
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redactional formula gala Abid Yusuf and a realization of the
princely question. In Passage B, the discussions at Paragraph 3 are
~eparated from those at Paragraphs 4 and 5 by the scgment marker
dla. Simple formulaic forms of expression are evident both within
and across the passages: ayyuma at A4, As. and Bg: kadhdlika
i -likewise) at Asz.1—4 and B3.2. There are other similaritics,
more cxtensive and more complex.

In Passage A, the question asks about non-Muslims who submit
(aslammz) on condition of preserving their lives and their lands. The
pecificity of the question is such that it is fully answered at
Paragraph 3, which alone deals with those who submit. Paragraph
;.0 responds to the question with a general statement about lives
and possessions. This is scquentially extended four times by means
ol the formula kadhalika. At Paragraph 3.1. there is focus on
lands—as specified in the question—and provision of a precedent,
(he situation of Madina when it submitted to the Prophet. At
Paragraph 3.2 the material is extended by reference to T@'if and
sahrayn, which, presumably, also constitute precedents indicating
how to deal with people who submit. At Paragraph 3.3 it is not
clear whether the extension is intended to be another precedent or
a statement of the current law. At 3.4 there is certainly muddle,
lor the extension is a generalizing statement of the law, which is
precisely what had been provided at 3.1. Comparing A3.1 and
3.1, it will be found that, cxcept for minor variations, the
wording is parallel. The variations include singular v. plural (ard v.
aradi) and ‘where® v. ‘when’ (hin v. hayth), which arc certainly
wribal or personal selections of no significance. The early part of
the sentence at A3.1 has been adjusted in order to submit to the
mtroductory kadhalika. Paragraph A3.4, which repeats A3.1. is
.nother version of the same sentence, syntactically offering a
precise parallel to B3. 1o kullu biladin aslama ‘alay-ha ahlu-ha fa-
huva la-hum and kullu ardin aslama ahlu-ha ‘alay-ha . . . fa-hiya la
hume. The formulae at Az.2 and B3.2 represent different syntactical
mcthods of extending the precedents, and, of course, different
positive content. A3.3 and B3.3 cxhibit the same formulaic mode
ol extension—kadhalika, deal with the same group of pcople, but
use different concepts to define the group. In fact, these two
paragraphs make subtly different points. At A3.3 the people of the
desert are subject to ‘ushr it they submit (idha aslamit); at B3.3 the
\rabs (desert dwellers) arc subject to ushr cven if they are
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conquered by force. B3.3 is, here, the more sophisticated text,
incorporating a juristic subtiety that had not been evident when
A3.3 was produced. Conversely A4 and A5 are better developed
juristically than B4 and B5. And Passage B as a whole is both
slimmer and less worked than Passage A. It exhibits the abrupt
segment marker gala between 3 and 4—5 and the equaliy abrupt
formula g-la-yura within Paragraph 4 to introduce the story of
“‘Umar.

How did these passages arisc? It must be supposed that prior to
redaction they were independent written fragments containing
paralle! statements of the tripartite division of land. They clearly
developed scparately while maintaining a common concern with
the specific content and submitting to a common sct of formulaic
means for expressing and extending the basic text. In details they
developed some divergence. They were brought together in this
text by means of a single redactional initiative which provided the
redactional formula of the princely question and. perhaps, the
other redactional formula gala Absa Yusuf (this may have been
added later). The creator of Passage A (not necessarily the
redactor of the Kitab al-Kharaj) clearly interfered with the
wording of his base text at 3.1 in order to integrate it in its present
context. It is possible that he is responsible, too, for the last
scntence of A4 and the last three sentences of As, which exhibit
uniform concern for the rights of the landowners and the
limitations on the imam’s powers. The phrasc ‘they may inherit
and sell these lands’ is also contained in the untranslated part of
A3.3, confirming our sense that a single hand has given to this
material a sharp focus. The two passages may be distinguished by
noting that Passage B focuses narrowly on the typology of land
(achieving greater subtlety only at 3.3) while Passage A covers
both the typology and consideration of the rights of the landowners.
A thoughttul redactor might have put B before Aj in fact A comes
before B, making B totally redundant, except for the subtlety at
3.3—which, however, like every other point in both passages, is
also dealt with elsewhere.

Here then is an example of two passages, anonymous, uniform
and formulaic in modes of cxpression, parallel in content,
divergent in detail. Originating, presumably, as a record of a
scholar’s opinion, and preserved in a notchook or an archive, they
were subject to redaction because stored in the mosque or culled
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at the time of redaction. It would seem safe to assume that they
crew up independently of their present context, and that they have
been subject to a certain degree of manipulation in the process of
redaction. In view of the unnecessary repetition and the pointless
separation of these chapters, it might further be suggested that the
management of these units has not been entircly successiul.

v

‘i'he analyses in the following pages aim to cover most of the
material in the Kitab al-Kharaj which relates specifically to modes
ol landholding in Iraq and to charges on agricultural producc in
that area. Since this has to be extricated from, and related to a
farger context it will be convenient to have an casy mode of
reference which will identify the units being discussed. The
lollowing sequence of nine fasls or chapters (so marked in the text)
will serve the purpose of the initial analyses. The titles are those
provided in the present text of the Kitab al-Kharaj:

1. On fay’ and khardj

. On what was done in the Sawad

;. On Syria and the Jazira [NW Mesopotamia]

. How Abu Bakr and “Umar distributed [stipends] to the

Companions
.. What should be done in the Sawad
6. On qgata’i
/. On the Hijaz, Makka, Madina, the Yemen, and Arab lands
. The Khawarij
. Basra and Khurasan
lLeferences to chapter 1, chapter 2, etc. in what follows are to
these chapters. In Scction XII, the numbering will be extended;
~ome pre-emptive references to the extended numbering will take
place in the following analyses.

The chapter following this sequence is Passage A translated
above. The chapters preceding it deal with movable booty taken in
warfare. RahbT’s text has a floating chapter between chapters 4
and 5, and two floating chapters intervening between the discussion
ol booty and chapter 1. These floating chapters have found no
~iable location in the transmission of the text. (A larger context for
these chapters is provided in Section XI11.) Of these nine chapters
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In one of the Qdadisiyya stories, the Persians, informed by the
Muslim general that on defeat they would have to pay jizya, shout
out, There shall be no treaty between us; which is certainly
convenient. A subsidiary theme in these stories is that the Muslim
victory was by God’s will—a point of some importance in a book
intended to justify taxation of a subordinatec people in the
interests of a ruling élite.

Paragraph 5 repeats, in words ascribed directly to Abit Yiisuf,
the story of “Umar’s decision to impose khardaj and jizya. In the
concluding bundle of reports, the fixed sums imposed by “‘Umar on
specific crops are muddled. The prevailing suggestion is that grain
crops are subject to 1 dirham (cash) and 1 gafiz (kind) per jarib,
but is not without contradiction. The juristic solution to the
problem of variety is contained in the text, for the question as to
the capacity (taga) of the land or its pcople to bear their
impositions may be taken to imply that these must vary according
to capacity. This, we shall see, is a most carefully planted
suggestion. The true cause of the variety is more likely to be
established local custom.

(Ahmad b. Yahya al-Baladhuri (d. 276), in his account of the
conquest of the Sawad, also provides a series of anecdotal items
relating to the fixed rates imposed by ‘Umar’s agents, “Uthman
and Hudhayfa. These specity, if anything, a rather greater degree
of muddle than do the accounts given by Aba Yasuf. Baladhuri
too offers a solution to the problem of variety. Yahya b. Adam
said to Hasan b. $alih, What are these varied rates? Hasan replied,
They were imposed sequentially, according to the distance of the
lands from thc markets.'” In Baladhuri’s accounts there is no
mention of “Umar’s questioning his agents as to the capacity of the
land to bear the burden they imposed, no instance of the teli-tale
terminology of taga and ihtimal.)

The whole material of the chapter can be summed up thus. The
Sawad was taken by force, not treaty. The people, confirmed in
possession of their land, were subject to jizya and kharaj. The
khardj was expressed in terms of fixed sums either in cash or in
kind or both. These fixed sums were related to the capacity of the
land/people to pay.

' Ahmad b. Yahya al-Baladhuri, Fuuih, 268—71. for the ancedotes; 271
(bottom) for the variety of impositions.
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Discussion of the kharaj lands of the Sawad continues in the first
part of chapter 5 (= 5(1) ), What should be done in the Sawad.
This is composed of a single lengthy unified juristic argument,
attributed directly to Abu Yusuf, and dealing with &liaraj lands. In
the second part of the same chapter (5(2) ) there is discussion of
fands known as qata’i*. Here is a translation, with some omissions,

of 5(1).

1. Abu Yusuf said. I have looked into the question of k/wardj in the Sawad
and into the modes of its collection. I have gathered pcople of knowledge
in the field and others and discussed the matter with them. Not one of
them has failed to advocate a practice which is illegitimate (ma lid yahill al-
‘wmal bi-hi). So 1 asked them about the khardj which was imposcd
(tawzif ) under ‘Umar, and about the capacity of the land to bear those
impositions (wazifa). For “‘Umar said to Hudhayfa and "Uthman, Perhaps
vou have imposed more than the land will bear (ma la tutig)? . . . And
they replied . . . T have imposed what it will bear (hiya mutiqatu-hu) . . .
and, I have 1mp0«,ed what it will sustain (hiya muhtamilatu-hu). [Clearly]
the land was capable of bearing what was imposed, for two Companions
of the Prophet of God ['Umar’s agents, Hudhayfa and “Uthman] have
informed us of this and none has denied what they said.

». They [those gathered for consultation] said that in those days
cultivated land was plentiful and uncultivated land was little. They then
described the large quantity of waste land which is not worked [today] and
the small quantity of cultivated land that is worked for that [fixed sum] of
khardj [sc. imposed on every jarib]. They said, If we are made subject to
the khardj that once was, meaning that uncultivated waste land is charged
the same as worked and cultivated land, we will be unable to work what is
now cultivated, or even a part of it; because of our incapacity to pay the
kharaj on the land we do not cultivate, and because of the small quantity
of land that is now in our hands. As to land that has been uncultivated for
about a hundred years, it cannot be cultivated or subject to khardj in the
near future. For anyone who cultivates this land will be subject to
outgoings and expenses which cannot sustain [the kharajl—bi-man
va ‘muru dhalika hajatun ila ma’ing wa-nafaqa la tumkinu-hu. This is our
excuse for abandoning the cultivation of land that has gone to waste.

;. [Consequently] T considered that a fixed charge in kind (ta'am) . . . or
in cash (dirham) . . ., imposed upon the people in spite of the variety of

their circumstances, constitutes a disadvantage to the government and
treasury, and likewise to the taxpayer.

i [A charge in kind is unhelpful to all concerned both when prices go up
and when they go down; likewise a charge in cash. Price fluctuations come
lrom God. Three hadith from the Prophet confirming this. |
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5. Abiu Yusuf said. As to the disadvantages to the taxpayers in relation to
one another [it derives from the need to mcasure and assess land and
produce, and from the consequent disputcs between the powerful and the
weak . . ]
6. I therefore see nothing more beneficial to the treasury, more likely to
free the taxpayers from mutual dispute and quarrel, nor anything
providing greater security against the ill-will of governors and officers,
than a light and just system of mugasama (proportional taxation); a
system that provides the government with satisfaction, and the taxpayers
with freedom from mutual dispute. The Commander of the Faithful, may
God grant him long life, is the highest designate to this activity and the
best supervisor, because of the position given him by God in relation to
his religion and his servants. T therefore ask God to grant him success in
what he intends or prefers in this matter, and to provide him with help
towards the right guidance and the welfare of religion and community.
7. 1 consider—may God grant long life to the Commander of the
Faithful—that those who grow wheat and barley in the Sawad should be
subject to a mugasama of two fifths, for land naturally irrigated, and one
fifth plus one tenth, for land artificially irrigated. As to date-palms, vines,
melons, and garden produce, they should be subject to one third. As to
summer grains [maize, millet, etc.], they should be subject to one quarter.
They should not be subject to these taxes on the basis of estimates; nor
should [the farmers] be deprived of access to their produce. Rather, it
should be sold to merchants and the mugdasamat imposed on the prices
thus realized, or {the mugdasamart] should be computed in accord with a
just evaluation, not constituting an excessive burden to the taxpayer, nor
harmful to the government. The specific sums should be taken from them.
Whichever system is least burdensome to the tax payer should be
imposed: if computing the value is the lighter burden, that should be
done; if selling and dividing the price is the lighter burden, that should
be done.
8. Seven hadith about the Prophet’s conquest of Khaybar.

The chapter continues with the phrase, gala Aba Yuasuf fa-amma
al-gata’i*. . . which introduces a long discussion of a differcnt type
of land. Amma is a frequent segment marker which, on other
occasions, has been strengthened by a formal chapter division.
Unificd discussion of khardj lands and gqata’i* under a single
chapter-heading has obvious implications. The lands of the Sawad
are of two types: kharaj land, subject to mugasama, and qata’i’
lands for which, as we shalil sce, a claim is made that they are
subject to the ‘ushr.

If it is true that Passages A and B, translated above, pre-existed
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the redaction that brought them into their present context, and if
the same is broadly true of the material that constitutes chapter 2,
such a claim cannot be asserted for the material just presented
from chapter 5. Here is a coherent, logical argument, sustained at
considerable length and unified throughout by clear principies of
logical control and setting. Abu Yasuf organizes a debate with the
people of knowledge (who turn out to be ignorant, for all their
suggestions are not halal). He establishes the inclficiency of the
fixed-rate system, and proposes that it be replaced by proportional
taxation on produce, rugasama. Conveniently, he has the figures
at hand, variously two fifths, one third, or onc quarter. The
argument is clearly intended and expected to please the prince.
Though the tax-figures are described as light and just (Para. 0), it
is permissible to surmise that they were not intended or expected
to please the taxpayers, who had, after all, advocated some other
system or systems, perhaps related to their reading of the ancient
fixed-rate materials—which need not have been the same as that
given here. What we are given is the government’s reading ot that
material.

The text is clearly related to a moment of debate when the
advantages of a fixed-rate system were held up over and against
those of a proportional system. It is unlikely that the reader is
being provided with a full account of the matter. The date of the
introduction of proportional taxation to Iraq is problematic.
Lokegaard accords some degree of historical veracity to Baladhuri’s
report that the peasantry (sic—Baladhurt’s report says al-nds)
requested the mugasama in the reign of Mansur. But he knows too
that there was no ‘absolute or immediate abandonment of the
misdha’ (i.c. the fixed-rate system). His conclusion is that ‘misaha
was the method of assessment in the lands of the peasantry most
commonly employed until al-Mahdi. Under him and his successors,
the mugasama has taken the lead without any of the methods
having solc sway at any time." Even such a conscrvative
conclusion seems to me to claim more than is warranted, granted
his necessary recourse to sources, late, complex, and frequently
contradictory.

The passage from the Kitab al-Kharaj translated above has been
understood to imply that a decisive moment (il not the decisive

¥ F. Lekegaard, Islamic axation, 115, but sce the whole of chapter 5. 108 [f.
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moment) in the transition from misaha to mugdsama was at the
time of the production of this text. This seems very likely. It is not
a necessary conclusion, however, for the rehearsal of an old and
familiar argument might be undertaken for the purpose of
inserting into it a new element. By contrast with the anecdotes
reported in Baladhuri, these. in Abu Yusuf, record, again and
again, "Umar’s eliciting from his agents a reference to the capacity
(faga ctc.) of the land to bear its tax-burden. This motif recurs
throughout the juristic arguments of the book. :

Specifically in relation to the taxpayers of the Sawad, the point is
taken up in the chapter entitled, On incrcasing and decreasing
[tax impositions|—fi al-nugsan wa-’I-ziyada. Here Abu Yasuf
again is asked why he imposes mugasama rather than returning the
lands to the fixed-rate system imposed by “Umar. His reply focuses
entirely on "‘Umar’s question as to the capacity (taqa, ihtimal, ctc.)
of the land to provide tax returns. The implications of “Umar’s
concern, unsurprisingly, arc discovered to be that the imam has
the right to raise or lower impositions in accord with his estimate
of capacity. ‘The imam has the right to consider what ‘Umar
imposed on the kharaj-payers; if they can sustain that today or if
the land can bear it [he may continue that system]; otherwise he
should impose what the land can bear and the people sustain (ma
tahtamilu-hu al-ard wa-yutiqu-hu ahlu-hu [ya‘ni ahl al-kharaj]y."*
This material is clearly a continuation of the argument produced at
chapter 5(1).

Two sets of conclusions may be tentatively essayed at this point.
First, with regard to the material content of this work, its
composition and redaction:

. Some of the material in the Kitab al-Kharaj pre-existed the
redaction. It was brought into the text by means of formal devices
that rendered it homogeneous with the overall structure but it
serves little or no real explanatory purpose. For example, Passages
A and B.

2. Some material was perhaps specifically prepared and gathered
for this book. It has been summarized and conflated, producing
orderly, but repetitive and contradictory subject-matter. For
example, chapter 2, and its (contradictory) hadith. It is possible

" Abu Yasuf, i. 574.
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that this material, though originally independent, has been
rewritten to serve the purposes of the book as a whole.

3. Some of the material was specially written cither at or after
the initial redaction. It exhibits lengthy, unified, formal argument
and systematic use of Prophetic hadith. For example, the first part
of chapter 5 (and its continuation in the chapter entitled fi -
nuqgsan).

4. The material produced at or after the redaction, cven when it
constituted a single coherent argument, was liable to division and
separation. Hence chapter 5(1) and the chapter headed fi al-
nugsan, though unified in argument, are now illogically separated.

Secondly, with regard to the structure of juristic idcas:

1. The conviction that there were three types of land, as
described in Passages A and B, logically, and perhaps temporally,
precedes other arguments.

2. The argument that the lands of the Sawad are khardj lands,
by virtue of conquest without treaty, grew out of this. Hence
chapter 2(1).

3. The independent (and older) material assumes that kharaj
lands were subject to a fixed tax in cash, or in kind, or in both. The
variety of materials accumulated to prove this suggests that the tax
was not uniform. The materials may be local in origin. Chapter 2,
the hadith.

4. A change took place whereby the fixed-tax system was
replaced by a proportional tax or mugasama. Chapter 5(1). The
arguments in favour of mugasama are presented in such a way as
to stress the rights of the imam to vary taxation according to (the
imam’s) assessment of what the land will bear.

Now, there is a great deal to be said for the idea that a decisive
change in the mode of taxation is precisely the kind of thing that
would call into existence a book like the Kitab al-Kharaj. Desiring
to initiate a new, or to justify a recent, reform in tax collection, the
government calls upon reliable fugaha’ to provide some sort of
theoretical justification for the reforms. They gather or are
provided with a mass of old or local materials, which do not serve
the immediate purpose, and so proceed to create a set of new
arguments which justify the transition. The old or local material is
incorporated with the new (sometimes suitably emended) and the
whole is prepared for presentation to a prince (but possibly never
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presented, for the final stages of organization and distribution of
matcrial leave much to be desired).

This scenario in fact can be refined to a very considerable degree
of academic precision. It will be helpful here to present some pre-
emptive conclusions. The decisive layers of juristic argument in
the Kitab al-Khardj arc always such as to maximize the govern-
ment’s capacity to tax, at discretion, by proportional taxation.
Many of the component materials, however, were originally
intended to defend established custom. The technique of the
redactors, working for the government, is not to reject these
materials, presumably of local and juristic origins. but to incorporate
{(possibly modify) them and then to provide arguments which
ncutralize their claims. The result can be confusing, for any
conclusion deduced from one chapter is liable to be falsified, and
was intended to be falsified, by juristic arguments deployed in the
same context or elsewhere. For example, the material in chapter 2,
justifying a fixed-ratc kharaj, is to be recad in the light of the
material in chapter 5(1), which accepts all the arguments of
chapter 2, but makes them into the premiss for an argument in
favour of the legitimacy of proportional taxation, according to the
capacity of the land.

The Kitab al-Kharaj belongs to a particular historical context.
There is no reason to doubt that, with regard to changes in the
taxation system, consultation did in fact take place with ‘people of
knowledge in the field’, etc. and that their discussion included an
assessment (or reassessment) of the arguments relating to fixed-
rate versus proportional taxation. A part of these arguments has
got into the text. The bulk of material, however, has been
redacted and presented in the controlling light of a clever juristic
device, a Aila, which specifies that all the lands of the Sawad, being
subject to kharaj, can, irrespective of preccdents adduced, be
taxed, according to capacity, by mecans of a proportional culling of
produce, under the controlling judgement and superviston of the
imam.

Vi

The lands known as the gara’i* are the subject-matter of the second
part of chapter 5 and the immediately succceding chapter,
entitled, The gata’i*. Chapter 5(2) begins with the phrase gala Abi
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Yasuf wa-amma al-qata’i‘. The nature of these lands is not here
defined but the question of their tax imposition is discussed in
detail. The general rule is that naturally watered lands of this type
are subject to the wshr, that is one tenth, and artificially watered
lands are subject to a half-ushr, that is onc twenticth. The
terminology used reveals that the wshr here is to be understood as
sadaqa or zakat. This general rule is described as being agreed on
by the learned, the wlauma’. and proved by athar. The “ushr on
qata’i“ land is to be imposed only on crops that have a capacity to
last and which are measured by volume or weight. It applies thus
to wheat, barley, rice, millet, etc., but not to vegetables, melons,
cucumbers, etc. The tax is imposed only if the quantity of produce
reaches a threshold of five wasags; (except for salfron, which is to
be taxed when its value reaches the equivalent of five wasags of the
cheapest grain). There is ikhtilaf on the five-wasaqg rule, Abu
Hanifa being presented as holding the view that all producc, no
matter how small in quantity, should be subject to either khardj or
‘ushr. The five-wasag rule is defended, however, ‘because of what
has been transmitted from the Prophet’, represented at this point
in the argument by two hadith. These are followed by a definition
of the wasagq, a discussion of details of assessment, and an address
to the Prince: Act in this matter in whatever way you consider
more beneficial to the people and more advantageous to the
treasury, bascd on whatever opinion you prefer [i.e. accepting or
rejecting the five-wasagqg rule]. The text concltudes with a sequence
of twenty-one hadith, the first introduced by gala Abit Yisuf and
the rest by gala. Thesc hadith, cither from the Prophet or from
Companions, make a number of points including the following:

1. naturally and artificially irrigated lands are subject to the ushr

and half- ushr respectively

there is no sadagal/zakat on less than five wasags

produce of the type of vegetables, melons and cucumbers is not

subject to sadaqa/zakat; (one hadith from Ibrahim al-

Nakha't—not a Companion, but a jurist—specifies that every-

thing produced by the earth is subject to sadaqa)

4. this tax is referred to in the Quranic verse, wa-dtii hagqa-hu
yawma hisadi-hi (Q.6:141).

[SS N S

No attempt will be made here to demonstrate lines of cleavage
and segmentation within the argument that precedes the group of
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only two, 2 and 3, are introduced by the princely-question
formula. Chapters 1, 6, 7, 8, and 9 exhibit the formulaic amma,
marking a transition and introducing ncw subject-matter. Chapter
4 has no introduction, consisting entircly of hadith; chapter 5 a
very elaborate one.

\/7

Kharaj lands in the Sawad are discussed in chapter 2, What was

done in the Sawad, in the first part of chapter 5, What should be

done in the Sawad, and in a later chapter entitled, On increasing

and decreasing [tax impositions|—f7 al-nugsan wa-’l-ziyada, etc.

Chapter 2 consists of 23 segments, all except one introduced by

qdla or gala Abui Yiisuf.'' The material falls neatly into two halves.

In the first half, the focus is on the method of conquest. 1t consists

of two units which express a complex juristic opinion on the

conquest of Iraq and its conscquences, followed by five units on

the Battle of Qadisiyya and four on the Battle of Nihawand. In the

second half, the focus is on the specific tax impositions initiated by

‘Umar. It consists of one juristic opinion attributed directly to Abu

Yusuf and cleven hadith variously specifying “Umar’s activitics.

Here is a schematic and abbreviated presentation of this

material.

1. Question from the Prince: What about:

(a) the Sawad and the way its people were dealt with as to
khara and jizya;

(b) “Umar’s impositions in respect of these taxes;

(c) the cxistence of treaty agreements (sulh);

(d) the ruling on treaty lands and on lands conquered by force?

Abu Yusuf . . . from Zuhrt:

(a) “Umar conquered Iraq, Syria and Egypt;

(b) The Muslims advised him (ashara ‘alay-hi) to divide Iraq
amongst the conquerors;

(¢) He asked, What about those Muslims who will come after
us in time?

(d) He left the conquered peoples on their land (taraka “l-ard
wa-ahla-ha) and subjected them to jizya and khardj.

]

"' The exception is at Abdl Yasuf, 248, n. 2/18.17.
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. He said . . .

(a) from Sha'bi: there were no treaties (‘ahd) prior to the
conquest of the Sawad

(b) from other fugaha’ there were no treaties except for Eira,
‘Ayn Tamar, Ullays. and Banqiya.

. Nine hadith relating to the Battles of Qadisiyya and Nihawand,
and, generally. to the conquest of the Sawad.

. Ablt Yusuf said. When ‘Umar conquered the Sawad, he
consulted the people (shawara -nas) and most of them
considered he should divide it amongst the conquerors. Bilal b.
Rabah was most fiercely of this view . . . “Uthman, "Alr, and
Talha agreed with ‘Umar, on the view that the land should be
left to its holders. ‘Umar prayed for support against Bulal and
his party; and, as a result, discovered a proof text in the Qur'an,
at 59: 10. He said, How can I leave those who will come after us

people (agarra-hu [T aydi ahli-hi) and imposed khardj and jizya.
0. Eleven hadith, disorderly, covering the following points:

(a) "Umar, through his agents, Hudhayfa and “Uthman, imposed
1 ditham (cash) and 1 gafiz (a measure of weight) on cvery
jarib (a measure of area) of cultivable land—whether
actually cultivated or not.

(b) He imposed specific sums in dirhams on specific crops
[varied].

(c) He imposed a jizya, in three grades, of 12, 24, and 48
dirhams [some variation here too].

(d) Hudhayfa and ‘Uthman, sent to measure and assess the
land, when questioned as to whether they had imposed
more than the land could bear, replied, No; [terminology:
kallafa, ataqa, hamala, ihtamala).

(e) A single hadith from "Ali implying that ownership of the
Sawad lands would have caused the Muslim conqucrors to
squabble.

The subject-matter of this chapter is encapsulated at Paragraph 2:
Iraq was conquered and “Umar decided—against the advice of the
Muslims—not to divide it but to subject it to kftardj and jizya.
Paragraph 3 repeats that Iraq was conquered—no treaties but
has acquired a handful of exceptions. The nine storics about
Oadisiyya and Nihawand clearly should provide evidence for the
conquest by force and absence of treaties. They serve the purposc.
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twenty-one hadith. Basically the argument is coherent and
orderly, and, except for the introductory sentence, not formally
segmented. The ikhtilaf argument relating to the five-wasag rule
may be a secondary expansion, generating two Prophetic hadith
within the text, which cover the same point as is made by three
Prophetic hadith within the group of twenty-one at the end. The
address to the Prince, Act . . . in whatever way you consider more
beneficial etc., may have come into existence at a time when the
five-wasaq rule was not so firmly buttressed as it now is in the text.
There are no Prophetic hadith supporting the opposite view, only
the opinions of Abt Hanifa and Ibrahim al-Nakha'1.

The more interesting problem lies at a higher level of generaliza-
tion. The fundamental rule governing the taxation of the Sawad
states that it is khardj land because conquered by force. But this
section deals with a category of land which is subject to the ‘ushr, a
tax explicitly recognized as sadaga or zakat, both in the introduct-
ory argument and in the twenty-one hadith. From the point of
view of a tax-collecting administration, the recognition of this type
of land within the Sawad might be necessary, but could hardly be
desirable. As presented here, clearly and forcefully, these lands
are not only subject to a lower tax than kharaj lands, but some of
the crops (vegetables, melons, ctc.) are freed from any charges,
and those that are subject to taxation arc subject, fairly clearly, to
a five-wasaq threshold. The invitation to the Prince to act in accord
with whatever opinion he preferred was all very well, but the
argument was hcavily weighted in favour of the five-wasag
threshold (i.c. in favour of the taxpayer). In any case, the Prince
would certainly have preferred a lot more discretion, for example,
to make the land subject to khardj. This material, therefore, must
be interpreted as representing local claims, intended to minimize
and control government exactions.

The subsequent chapter, chapter 6, On the qata’i’, is composed
of five scgments marked by the formulaic gala (imperfectly
imposed; Rahbi offers the three hadith without gala, Bulaq two of
them with). The first segment is a simple juristic statement
attributed to Abl Yusuf. This is followed by three hadith: [gala]
haddatha-ni . . . The fifth segment is a lengthy juristic exposition of
the nature of the gata’i and the rights of the imam, exhibiting no
overt segmentation. The whole of this material may be translated
and set out as follows.
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1. Abu Yusuf said. As to the gat@’i“ in the land of Irag, they are all {the
lands] that belonged to Chosroe. his Marzubans, and his family, all of
which were not in anyonc’s possession at the time of the Conquest.
2. [Hadith from . . .] a man of the Bani Asad. The sawafi in the time of
“‘Umar had a value of four million (dirhams, i.e. as tax-income). They are
called today the sawafi al-asfar. This means that "Umar sct aside (asfa)
[certain categories of land, namely]
the lands that belonged to Chosroe and his tamily
the lands that belonged to those who were killed in the fighting
the lands of these who fled to enemy territory
lands recovered from water
. lands that belonged to the [Sassanian] post (dayr barid).
He (the man from the Bani Asad) mentioned two other categories which
the reporter did not recall.
3. [Hadith from . . .] “Abdallah b. Abt Hirra. "Umar sct aside (asfa) ten
categories of land:

1. the land of thosc killed in battlc
the land of those who fled
the land that belonged to Chosroe
the land that belonged to his family
land recovered from water
land that belonged to the [Sassanian| post (kull dayr barid).
He (“Abdallah b. Abt Hirra) had forgotten four categories. The kharaj on
the land that “‘Umar set aside was 7 millions. But when the Battle of
Jamajim took place [81—2 aH]| the people burned the register (diwan), and
the record (al-asl) disappeared, was destroyed, and became unknown.
4. [Hadith from . . .] ancient shaykhs. It was found in the diwan that
“Umar set aside the possessions of Chosroe and his family., and those who
fled or were killed in battle, also the fand recovered from water or forests.
He used to allot this land, by igra" (kana yuqti‘u fi hadhihi li-man aqta‘a).

1. Abu Yusuf said. This land was like treasury land—wa dhalika bi-
manzilat bayt al-mal; it belonged to no one and could not be inherited.
The just imam may allot (agta‘a) such land as reward, or give it to one
who has benefited Islam. He will apportion it appropriately and not give it
by whim.
5.2. Likewise this land—kadhalika hadhihi T-ard. This is the type of the
qata’i* in Iraq, in my view. This is what tlajjaj acted on; then "Umar b.
‘Abd al-"Aziz acted. ‘Umar acted in accord with the sunna. F'or when
righteous governors (al-wulat al-mahdiyyun) allot land (aqta’a-Ie) none
may repossess it. One who takes such land from one person and allots it,
by igta‘, to another, he has usurped it (ghasaba-hu).
5.3. The qata’i“ are subject to ushr because they are treated as subject to
sadaga—Ii-anna-ha bi-manzilat al-sadaqa.
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5-4. But that is up to the imam. If he considers it appropriate to impose
the ushr, he should do so. But if he considers it appropriate to impose two
.'ushrs (one fifth), he may do so. And if he considers it appropriate to
impose kharaj—if they are watered from kharaj lands—he may do so. He
is free in this matter, with respect specifically to Iraq.

5.5. [These lands] arc subject only to the ushr because the owner of the
igta® has the burden of expenses in digging channels. establishing
buildings, and working the land. This is an expense to the owner of th:z
iqta’.

5.6. The matter is up to you. Whatever you think most beneficial, act so.

Paragraphs 1, 2, 3, and 4 constitute a juristic exploration of the
origins of gata’i® in Iraq as a separate category of land. This
category is distinguished from kharaj land because, after the
Conquest, there was no onc in evident possession of it. It was
distributed by igta“, but, as implied by the hadith, the records of
these igta’s and their tax-income arc lost. All of this should be
understood as a historical construct designed to explain or justify a
contemporary claim, namely that some lands in the Sawad were to
be distinguished from kharaj lands. They were called gata’i* and,
according to chapter 5(2), they were subject to the ‘ushr. Here, at
chapter 6, Paragraph 3, the income from this land is referred to as
kharaj; this is perhaps, here, a generic term.

It is clear from Paragraphs 5.1 and 5.2 that the concept of
treasury land was a contemporary one which was being used in
order to create a past history for a category of land that was no
longer treasury land. The juncture between 5.1 and 5.2 is
characteristically abrupt. The land thus categorized was now
securely and rightfully held by those to whom it had been given by
the imams. The perceived danger is this: if of this land it is claimed
that its origins lic in government igra‘s, might this not give the
government some rights of recovery? The answer is no; for the
just imam has the right to give away this land (5.1) and, once
alienated, there can be no legitimate recovery (5.2). The historical
references to Hajjaj and ‘Umar ibn "Abd al-*Aziz are not made
clear in the text, but are sufficiently familiar to be reconstructed.
Hajjaj seized and ‘Umar restored these lands. Note the con-
sequence: any caliph who makes a claim on gata’i* land—for
example by seizing and reallotting it—is following the precedent
of Hajjaj; any caliph who restores that land to its (rightful) owners
is following ‘Umar b. ‘Abd al-"Aziz. The point built up in the
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historical reference to “Umar is the same as is stated at 5.1: a just
governor may alienate state lands and thereafter there can be no
legitimate interference in the rights of the recipients.'” Paragraph
5.3 confirms the message of chapter 5(2): the qua’i are subject to
‘ushrisadaga. Paragraph 5.4. displaying little concern for argu-
ment, simply cancels this idea in favour of government discretion.
The imam may impose whatever he likes: indeed he may subject
this land to kharaj instead of wushr. (The phrase “if they are
watercd from khardjland’ is certainly, and the phrase “with respect
specifically to Iraq’ possibly a secondary interpolation; ¢l Scct.
VII below). Paragraph 5.5 explains 5.3 and must originally have
followed it directly. Paragraph 5.6 is another interpolation,
probably from the same hand as 5.4, though here, in deference to
one of the conventions of the redaction, cexpressed in second-
person address. The Prince is addresscd and informed that he may
do whatever he likes.

The sequence of juristic arguments herc is clear. The facts
behind them requirc some reconstruction. The general rule was
that the lands of the Sawad werc subject to khardj, initially a fixed
tax and subscquently realized as a proportional tax of two fifths,
one quarter, or one third. Of some lands, the gafa’i’, it was
claimed that the landholders should pay the ‘ushr or sadaqalzakat.
This claim was based on the argument that ownership here had
arisen as a result of state alienation of state lands subsequent to the
Conquest (and was backed by numcrous hadith). The claim is
neatly made and includes the intimation that the records of this
alienation are lost, and that ownership of this type does not create
any rights of reappropriation on the part of the government. Those
who make this claim concede that the Sawad was conquered by
force but deduce from that the existence of a special category of
low-tax lands subject to ‘ushr, and justified by historical circum-
stances. Most of this material should be interpreted as having been

'S The meaning of the word i@ has always bothered Turopean writers. But
it does not have one meaning: it has uses made clear by context. Here the verb
agta‘a is systematically used to mean transfer of land in the sense of relinguishing
all rights over it; it is a transfer of ownership and it is permanent. Liven as the
argument is being made. one can, as it were, hear the opposite view which accounts
for the build-up of this argument. Someone somewhere was trying o suggest that
when government land was translerred by igia’, the government retained some
rights of retrieval. Transferral or allotment by igfa”is not in the context of the Kitab
al-Khardj to be confused with temporary assignments ol tax-larming rights. This
was called tawliyva and taghil; see Ch. 6. Sect. XI1.
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produced outside of government circles, by skilful jurists, who
wished to oppose government proposals to subject all the lands of
the Sawad to khardj, assessed as a proportion of produce. These
circles were also concerned to defend their lands from state
appropriation, with a view to redistribution. The final redaction of
the Kitab al-Kharaj, however, was carried out by redactors
working for the government: they accepted the material produced
on qata’i’ in its totality, and undermined it by a couple of
interpolations (5.4 and 5.6) which offer no arguments but assert
simply that the imam may impose whatever he wishes on these
lands. The claim that the government may not interfere with the
established rights of the landholders in these areas is not here
disputed, though it was qualified, in favour of the government,
elsewhere in the text; see Section VII below.

As with the discussion of khardj land proper, this material can,
indeed must, be interpreted as reflecting a dispute between those
who would assert local or traditional rights against those (govern-
ment agents) who would impose taxation at discretion. The
material of the dispute has been edited in such a way as to, in the
end, sanction taxation at discretion.

V1

The lands known as igta‘ lands and the process whereby the state
transferred or allotted lands—agqta‘a—is discussed in chapter 9.
At first sight this is a more than usually disorderly chapter. Rahbr’s
text provides a fasl division in the middle. This is obviously
misplaced and compounds the disorder.'® In fact the divisions are
quite simple. There is, first, a section beginning, As to Basra and
Khurasan . . . Juristic discussion here is followed by a single hadith
which relates to the topic in question. This is chapter 9(1). The
whole of the rest of the chapter, 9(2), is about igta“. It may be
translated and set out as follows.

1. Abu Yusuf said. Land in Iraq or the Hijaz or Yemen or Ta'if
or the Arabian Peninsula or elsewhere, being waste land, not belonging
to anyone {(ghdmirun mimma laysa li-ahad), or not in the possession

1 This chapter begins at Aba Yusuf, i. 409. The natural division takes place at
414.2, unmarked. The extra—erroneous—division takes place towards the end of
my Para. 1 (= i. 415).
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of anyone (wa-la fi yad ahad), or mot in the ownership of anyone
(wa-la milkan li-ahad). or being without legitimate heirs, or being without
any sign of cultivation: on such lands, if they are allotted by the imam
(agta'a) to a person who cultivates them, then the recipient of this
allotment should pay, on khardj lands. kharaj . . . and. on ‘ushr lands,
ushr . ..

2.1. Allland, allotted by the imam by igia”, if it was conquered by force,
is subject to khardj.

2.2. Unless the imam makes it ushr land.

2.3. That is up to the imam: if he gives land by igtd’, klaraj land, il he
considers it appropriate to impose upon it the ushr, or an ‘usfor and a halt-
ushr. or two ‘ushrs, or more, or khardj, or whatever he thinks its pecople
can bear, he may impose it. I trust he is free in this matter. Whatever he
desires he may do.

3. Except with regard to the Hijaz, Makka, Madina, and the Yemen.
There can be no khardj in these arcas. And the imam may not- it is not
legitimate—change this or transfer these lands from the status imposed
upon them by the Prophet of God.

4. 1 have explained this to you. So adopt whichever of the two views you
prefer. Act in whatever way you consider most beneficial to Muslims,
most advantageous to the élite and the masses, and most secure for you in
your religion.

5.1. Abi Yasuf said. When lands are allotted by igta‘, by righteous
governors (wuldt mahdiyyun), whether in the Sawad or the Arab lands, or
the Jibal (Western lran, the Zagros), if the lands belong to the categories
we have mentioned on which the imam has the right of igta’, then it is not
legitimate (/a yahillu) for those caliphs who come after them to repossess
these lands from those who have gained possession, whether through sale
or inheritance.

5.2. Rulers who seize land from one person’s possession and give it by
iqta“ to another are in the position of usurpers (ghdasib) . . .

5.3. It is not permissible for the imam to allot by igfa"to one person what
is the right of another, whether Muslim or Treaty-subject (nu ‘ahid). Nor
may he deprive such a one of his possessions except by virtue of a rightful
claim against him (illa bi-haqq yajib la-hu “alay-hi) . . .

5.4. Land in my view is just like other goods (bi-manzilat al-mal). The
imam may reward from the treasury one who has been uscful to Islam, or
one who has provided strength against the enemy. He may act in this ficld
in whatever way he considers best for Muslims and most beneficial to their
situation. Likewise lands. The imam may give them by igid® to
whomsoever he wishes, that is, from the categorics [of land] which I have
mentioned.

5.5. 1do not consider that he should simply leave land in which there is no
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one with rights of ownership or which is uncultivated. Let the imam give it
as iqta’. (Wa-la ard an yatruka ardan la milk li-ahad fi-ha wa-la imara
hatta yuqti‘a-ha al-imam.) For that is more conducive to productivity and
likely to maximize the kharaj—a'mar li-’l-balad wa-akthar li- I-kharaj.
5.6. This is the definition of ig7a” in my view.

6. Abu Yasuf said. The Prophet of God used to give land by igra“. [Seven
hadith, of which five present the Prophet as giving land by iqta“, one
relates to "Uthman; and one to a number of Companions who acquired
possession of khardj lands, presumably by igra]

7. Abu Yasuf said. These arhar show that the Prophet used to allot land,
by igra’, and that the caliphs did likewise . . . They did not give away by
igta” what was the right of Muslims or Treaty-subjects (wa-lam yuqti’n
haqq muslim wa-la mu‘ahid).

8. Abi Yusuf said . . . from the Prophet of God. Whosoever seizes one
inch of earth, having no right to it, God will collar him with the seven
earths.

Paragraph 1 here effectively makes two points: (1) that allotments
of land (igta") by the imam may take place in any of the categorics
specified, and (2) that such land is then assimilated for purposes of
taxation to surrounding land. The latter ruling was not ancient and
not obvious during the composition of chapter 5(2), which argued
extensively for such land being subject to the wshr, nor indeed
during the composition of chapter 6. which contains some
arguments justifying the ushr tax and contrary arguments favouring
government discretion (5.3 and 5.5 versus 5.4 and 5.6; see Sect. VI
above). The argument in favour of government discretion was at
that point without technical justification and clearly in need of
theoretical support. Here. by the argument of assimilation, this is
effectively supplied: igra” lands in kharaj areas arc assimilated to
that system, and kharaj, we have seen, is a proportional taxation
controlled by the government’s assessment of capacity. “Ushr arcas
are limited, within the text of the Kitab al-Khardj, only to the
Arabian Peninsula. Hence all igra“ lands in Iraq are subject to
kharaj. Paragraph 1 represents the final stage in the resolution of a
juristic problem. Situated herc at the beginning of a lengthy
section dealing with igta°, it must be understood as one of the last
items to enter the text, deliberately promoted to initial position
where it governs the complex material of Paragraphs 2 to 8, which
reveal much greater uncertainty.

It is immediately evident that Paragraphs 2 to § are in part a
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reworking of material already used. If one comparces. for example,
Paragraphs 4.1 and 4.2 with Paragraph 5.2 from chapter 6 (sce
above, Sect. V1), it will be evident not only that the same rules are
being expressed but that the same syntax and ply‘nsu)‘lngy s hcm.g
exploited, with expansions. However the repclil.mn of rules here is
not simply otiose. Chapter 6 dealt with a type ol Inml'c:nllc(l qata’i
whose historical origins were said to be through ancient :m(l.nnw
unrecorded igfa“; it alleged that the same phenomenon h:gl existed
in the past; and that certain lands in the Sawad. having thc§c
historical origins, must be treated differently from ulIAncr lands; in
particular they must be subject to ‘wshr and not l\'/mru,;.lhcrc.wcrc
no records of these igta‘s; the claim was onc of ancient rights.
Effectively, in the text, the historical origins were conceded, but
the type of taxation was not. The qata’i® were to be taxed at
government discretion. 4 A
The present block of material is not concerned with these claims
to ancient rights, but directly with the contemporary phcnomcn.on
of igta’. Tt represents an attempt to express the rules governing
ownership, usufruct, and taxation in igta‘lands. At Paragraph 2.
we are plunged immediately into muddle. Paragraph 2.1 states
that land given by igta“ is subject to—not ‘ushr but kha.rd]. The if-
clause may be an interpolation bringing 2.1 into line W?th th_e rule
at Paragraph 1. Paragraph 2.2 first accords the imam discretion to
render igta“lands subject to ‘ushr, then Paragraph 2.3 extends the
discretion, giving the imam rights to impose whatever he likes on
such land. The wording and phraseology of 2.3 corresponds to
Paragraph 5.4 in the previous section (chapter 6), both being
statements of absolute Government discretion. Paragraph 3
expresses a familiar conventional rule, repeated on numecrous
occasions throughout this work. Paragraph 4 refers back to two
views and makes no sense in its present context. Did it perhaps
refer to 2.1 and 2.2 at a time when they were not separated from 4
by 2.3 and 3? In those circumstances it made sense: tl?c nmam
might choose between imposing khardj and ‘ushr. (1 s wn-rlh
noting that, in chapter 6, Paragraphs 5.4 and 5.6 gave expression
to a considerable degree of government discretion, firstin the lhn-.d
person then in the second person. Here the same pattern is
repeated at Paragraphs 2.3 and 4. Clearly a redactor (or r_ulugmrs)
has gone through the work at least twice trying to render it suitable
for presentation to the prince.)
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The growth of the text reflects the growth of juristic argument.
It can be recreated thus: )
1. Some people claim that igra‘ lands were subject to ‘ushr.
2. A counter-claim was made:
(a) they are subject to khardj,
(b) unless the imam makes then wushr land;
(¢) in fact, the imam can tax at discretion.
3. No, in kharaj arcas they are subject to kharaj and in ‘ushr areas
to ‘ushr.
The last statement has the merit of being both logically satisfying
and practically effective (since the area under discussion is the
Sawad where all lands are khardj lands, i.c. cffectively taxable at
discretion). Expression of this rule has been promoted to initial
position (Para. 1) where it governs material which still reveals
earlier layers of thought accumulating round the problem.!”
Paragraph 5, divided here for convenience into six segments,
explores two areas of thought: first, the imam’s right to alienate
land and secondly, the consequent rights accruing to those who
receive such land. Paragraphs 5.1 and 5.2, echoing the terminology
of an earlier discussion (chapter 6, 5.2), ecmphasize that the imam
has a right to allot lands and does not have a right to reposscss
these allotments. Rulers who do so are usurpers. Paragraph 5.3
repeats but qualifies this generalization by reference to the
possibility of a legitimate government claim against an allottec.
Paragraph 5.4 repeats the general rights of the imam to allot, in
the widest discretionary terms. And Paragraph 5.5 effectively
undermines all those claims to permanent secure possession
accruing to the allottee so much stressed at 5.1 and 5.2, as also in
the earlier discussion at chapter 6. The expression is clumsy but
the intention is clear: the imam may under certain conditions
reallot lands which have once been alienated. The conditions are
gbsence of ownership or absence of cultivation. The first condition
is perhaps not very effective;'® the second was probably more
'7 Later Hanafi thinking around the same problem was to suggest that revived
and a_l!otted lands (agta 'a),.it' i'rrigated by natural supplies of WatJr? were subject to
kharadj undj if watcrg:d ur_uﬁcmlly, were subject to the wshr. This has generated
secondary mlerp_olatlons in the text; e.g. at Para. 5.4 in chapter 6 (scch Sect. VI
'dl?OV(?). E,VCH this does not represent Ihle limits of Hanafi complexity (confusion!)
wnhixegzud to the tax status of land and its relation to modes of irrigation; see Zayn
al—lig)m‘ Ibn NUJaylfn‘ Bahr. v. 105.9 {f. N ’ ’
! 'Ihe term milk is usec!_with great restraint throughout the Kitab al-Khardj,
both with reference to kharaj lands in general and with reference to igta“lands. One
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useful. If land was left uncultivated the imam had the right to
reallot it. Having given land by igra’, the government retained the
right to repossess it and reallot it if the land was uncultivated (orif
proof of ownership was not forthcoming).

Of the seven hadith given at Paragraph 6. three not only
represent the Prophet as assigning land by igta” but add that
subsequent caliphs recovered and reassigned the same lands. In
the first of these hadith we find "Umar expressing the rule, Ha man
owns land., then abandons it for three years, without cultivating it,
and if, then, others undertake its cultivation, they have more right
to it. In the second ‘Umar is seen to reassign an igtd" to the owners
of neighbouring property. In the fifth, the Prophet assigns fand to
Bilal b. al-Harith, and “Umar, subsequently, announcing, “You arc
unable to cultivate it’, reassigns it (yugqti‘u-ha). These precedents
considerably weaken the rights of possession in igtd’ land and
certainly undermine, in favour of the government, the tremendous
juristic effort that goes into establishing that igtd‘ lands cannot be
repossessed and reassigned.

Paragraph 8 is a simple moral reminder about avoiding illicit
seizure. Since the final rules are that the imam may give lands to
whomsoever he wishes, on condition of payment of tax at his
discretion, and subject to reclaim and reassignment if not
cultivated or not defended by proof of ownership, the imam can
hardly have felt unhappy.

We have now an apparently complete understanding of taxation
in the lands of the Sawad: they are all subject to proportional
taxation at government discretion. In the lands where possession
arises from either ancient or recent igtd‘, the imam has certain
rights of repossession and reassignment. It is probable, though not
specifically stated, that this is true also of khardj lands in general.
This completely unified system of tax collection 1S a juristic
contrivance—a truly splendid hila—achieved in spite of a multi-
plicity of conflicting claims about the juristic status of these lands.
From these materials, we learn a great deal about taxation at the

of its few occurrences is in Passage A, where it is specificd that kharaj payers have
their land in ownership (milk). All other references to kharaj payers specify
possession (ff aydi-him ctc.). Likewise in the general discussion of igfa’, references
to possession and usufruct are frequent; therc arc no specific references to
ownership. Reading only this text, it is unclear whether allottees have ownership or
merely posscssion and usufruct of igia’ lands. It is probable they had ownership;
but the redactors may have deliberately left a loophole lor potential exploitation.
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time the book was produced. It had been varied, local. based on
fixed rates, controlled by established custom. justificd by reference
to precedent. It was in the process of becoming a standard
proportional tax, imposed without local variance, at the discretion
of the government, initially at the rates prescribed (two fifths, one
third, onc quarter). (Or rather. that was the aspiration; about the
achievement, this text teils us nothing.) In the arcas where
possession was a result of igra", either ancient and unrecorded. or
recent, there were attempts to establish favourable tax status
(‘ushr not kharaj) but these were denied by the government.

VIII

What of arcas beyond the Sawiad? Of the original group of nine
chapters proposed for analysis, we have now dealt with chapters 2,
5, 6, and most of g (=9(2) ). Chapter 7, relating to the Arabian
Peninsula, need not detain us: the ard al-‘Arab—Iland of the
Bedouin, including all its major towns and cities—is subject to the
‘ushr. There is a marginal problem with part of the Yemen, which
need not concern us here.

The material relating to Basra and Khurasan, chapter o(1), is as
follows:

I.T. Asto Basra and Khurasan. they arc in my view of the same status us
the Sawad.

1.2. What is conquered by force is k/ardj land. What is subject of a treaty
agreement should be assessed in accord with the agreed sum and not
increased. Where the people submit, their land is ushr land.

1.3. I do not distinguish between the Sawad and these lands in anything.
2. But a custom has been established there—jarar ‘alay-ha sunnatun—
and the caliphs of the past have put that custom into effect. Hence 1
consider that you should confirm these lands in their present circumstance:
that is the situation and practice is based on it—/au-ra ‘aytu an tuqirra-ha
‘ala hali-ha wa-dhalika “l-amr wa ‘alay-hi al-"amal.

3. Abu Yusuf said. [Hadith . . . from Sha'bi: Basra. Isfahan, etc. were
taken by conquest under "Umar.]

The redactors were clumsy at Paragraph 1. If Basra and Khurasan
are of the samc status as the Sawad (1.1), then they were
conquered by force without treaties and are khardj lands.
Paragraph 1.2 introduces the basic gencralization about all lands—
which ought not to be relevant, if 1.1 is true. Paragraph 1.3
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probably came directly after 1.1, prior to the interpolation of L2,
At Paragraph 2, the attempt to deal with Basra and Khurasan in
conventional juristic terms is abandoned. There is a sunna there,
an cstablished practice, and they should be left to their established
practice, about which we learn nothing. Comparced with the quite
cvident desire by the redactors to collect, present, and control
juristic materials relating to the Sawad, this is perfunctory in the
extreme.

IX

Chapter 3, entitled On Syria and the Jazira (North-West I\/lc'so—
potamia), begins with a princely question asking for information
about the conquests in those areas and the incidence of treatics
there. The respondent indicates that he has written for information
to a shaykh in the Jazira.'” The anonymous shaykh indicates that
he has derived his information not from the fugahd’ but in the
form of hadith from those reputed to know hadith. (The fugaha’
herc arc traditional jurists, thosec who rely on locally established
custom rather than on stories about the distant past. The shaykh
(or perhaps the redactor) in stating a preference for hadith
(= ancient story) is indicating his preferred mode of justifying the
law.) The information given by the shaykh can be summarized and
set out schematically as follows: full translation of a smalii segment
of material is given at Paragraph 9.
1. The Jazira prior to the Conquest belonged partly to the Greeks
(Byzantium) partly to the Persians.
2. Abit "Ubayda and his generals set out for Syria. They conquered the
provinces of Jordan, Damascus. and Hims, by force; [no treaties].
3. Abu ‘Ubayd sent Shurahbil to Qinnisrin. He conquered it.
4. Shurahbil sent "Iyad b.Ghanam al-Fihri against Ruha (Edessa). Even-
tually the people of the city sued for a treaty. “lyad wrote to Abu "Ubayda
about this; and he, in turn, consulted Mu'adh b. Jabal. Mu'adh said,
Accept the treaty from them, but give it to them on condition they pay
whatever they are capable of— ‘ald an yu'addii al-taqa. This was done.
5. There is dispute on how the people of Edessa responded. Some say
they accepted this treaty on the basis of capacity. Some say they held out
for a treaty bascd on a fixed sum. God knows best what happened.
 The Bulag cdn., confusingly, has Hira. Though clearly crronecus the
Salafiyya Press edn. preserved this reading in opposition to their own manuseript;
see Abu Yusul, Kharaj (Salafiyya cdn.), 42.
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6. ‘Iyad proceeded to Harran and offered them the same terms as Edessa.
These were accepted.

7. The small towns and villages allowed themselves to be assimilated to
the pattern of agreement accepted by the nearest city.

8. The caliphs after the Conquest treated the small towns and villages
according to the pattern of the nearest cities; except in the matter of
provisioning the army—illa fi arzaq al-jund; that was laid on the villages
not the cities.

9. Those skilled in argument say: Our established right is [recorded] in
our possession—haqqu-na fi aydi-na. Rulers before you have treated us
in accord with [its provisions|—hamala-na ‘alay-hi man kana gabla-kum.
It is registered in your diwans—wa-huwa thabit ft dawawini-kum. You are
ignorant and we are ignorant of how it was in the carly days (ff awwal al-
amr). So how can you think it permissible to submit us to new practices,
different from those established, and for which you have no records?
[How can you| deny the practice registered [in documents] in your
possession, in accordance with which we have always been treated?

10. That part of the Jazira which was in the hands of the Persians was
abandoned by them after the defeat at Qadisiyya.

1. ‘lyad imposed a poll tax: for every person, one dinar plus two madds
of wheat, and two measures each of olive oil and sesame oil. The letter-
writer comments, ‘I have not heard that this is based on a treaty, nor on
registered practice, nor on tradition (riwaya) from the fugaha’, nor is it
based on sound transmission (isnad).’

12. When ‘Abd al-Malik took power, he sent Dahhak b. ‘Abd al-Rahmin
who reassessed what was to be collected. He counted the population,
assumed that every person was working, calculated the annual income of a
worker, subtracted from it expenses in food, clothing, servants, etc.,
subtracted also from this notional income the income of feast days [when
there was no work and consequently no income] and found that the
surplus income per person per year was four dinars. He imposed this as a
poll-tax.

13. He also imposed a tax on land. which varied according to distance
from the local city. Land near the city was subject to one dinar for every
hundred jaribs; land farther off was subject to one dinar for every two
hundred jaribs. On vineyards, the tax was one dinar per thousand grape
stocks, near the city, and one dinar per two thousand. at a distance. The
definition of near was less than a day’s journey.

‘This material must be interpreted in the same way as the materials
discussed previously. It is a government redaction of juristic
materials provided from the Jazira. Syria is dismissed in a sentence
(Para. 2); it is clearly not at issue. Edessa, however, is. The
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claim—and 1 take it to represent the government’s view—is that
Edessa was taken by the Muslims as a result of a treaty in which
they agreed to pay according to their capacity (Para. 4). The
stipulation of payment at capacity is extended to lHarran at
Paragraph 6, to the small towns and villages at Paragraph 7, and
effectively to that part of the Jazira which had been held by the
Persians at Paragraph 10. The material at Paragraph ¢ is
extraordinary. I take it to be a genuine echo ol arguments
produced at either Edessa or Harran expressing objections o
reforms in taxation. The objectors state that there had been an
established practice based on records prescrved by both sides and
that the government has abandoned that practice in lavour of
innovations. The government justification was clearly a statement
of what happened ‘in the carly days'—fi awwal al-amr. The
objectors claim that neither they nor the government know
anything about these early days.

There can be little doubt that the argument put forward by the
government about ‘the early days’ is precisely that story which we
now have in Paragraph 4. The government justified new taxation
procedures by manipulating the record of historical events that
were alleged to have taken place in the distant past. To argue that
no one, neither the government nor the local pcople, now knew
what had happcned in those days, was perhaps not wise. An
alternative mode of argument was to produce a different and more
accommodating version of history. If the government bases its
demands on ancient historical events, it becomes necessary to
respond in like terms. This, T think, is the origin of the ikhtilaf
statement at Paragraph 5. It was the government agents who
alleged that the pcace-trcaty at Edessa was based on payment at
capacity to pay. It was presumably the Edessans who responded
that the trcaty had not in fact taken this form. The objection gets a
polite but incffective mention. Paragraphs 6 and 7 must certainly
be read as following on from Paragraph 4, disrcgarding Paragraph

5
) Paragraph 11 represents another effort to avoid government
claims. It should probably be read together with Paragraph s i.c.
these are the fixed amounts which, it is implied, were imposcd as a
result of the Edessans refusing to agree to a treaty that specified
capacity. And thesc amounts are not much to worry about. It

would scem reasonable to guess that these sums conform to the



140 THE KITAB AL-KIIARAJ OF ABU YUSUF

established payments of the Edessans at this period (or represents
what they would like to pay); this is what was presesved in their
registers. For the mode of payment, we should read them in the
light of Paragraph 8: the food payments were assessed per head
but were made in their entirety by the rural districts. The poll-tax
was assessed per head, but was presumably paid in a single tump
sum by the local notables in Edessa—who may or may not have
cxtracted a dinar from every person. That would be a matter of
indifference to the government’s tax agents.

If indeed the Edessans cleverly produced a version of historical
narrative which worked to confirm their traditional payments, the
government agents were not impressed. The ‘shaykh’ who wrote
this letter from Jazira clearly indicates that their claims may be
disregarded (Para. 11). Paragraphs 12 and 13 may safely be taken
as representing the new government claims: four dinars per head
together with cash payments on agricultural produce, representing,
probably, a significant increasc over the payments specificd at
Paragraph 11. Why are these attributed to “Abd al-Malik? The
government was clearly having trouble with the local Edessans,
who perhaps first denied that anything was known about the
Conquest and then produced a story that worked in their favour.
The government accordingly turned to a slightly later period to
establish the rates. It may well be the case that "Abd al-Malik had
in fact organized some kind of tax survey. Some such thing is
recorded in the early Syriac source, Dennis of Tell Mahre
(Dennis’s account however clearly draws on the litcrary motifs
provided by the Gospel account of a Roman census).” This
tradition and the existence of other storics indicating ‘Abd al-

2 Dennis of Tell Mahre, 116. Cf. Danicl C. Dennet, Conversion, 45-6. For
Dennis (or Dionysius) of Tell Mahre. sce John Healey, *Syriac sources and the
Umayyad period’. Dennis locates the census in the year 1003 (= 691-2 i) and
states that this was the first time the Hagarites had imposed a poll tax. Dennct
comments, ‘By itscll, the passage scems incredible. This census was not the first
made by the Arabs, nor was this the first capitation tax. [This] . . . is in direct
contradiction with the one-dinar poll-tax rate which ‘Iyad is reputed to have
imposed.” Now, there are certainly problems with rcading Dennis, notably with
regard to his use of literary motifs to portray the ‘census’. But he is nearcr to the
period in question than Abu Yasuf or any known version of the ‘Iyad story. Dennet
believes that “Abd al-Malik reformed what ‘Iyad had imposed. T belicve that the
storics of "lyad and “Abd al-Malik in the form they have in AbQ Yusuf emerged in
the middle of the third cent. in order to bolster rival arguments about the tax rates
to be imposed on the people of Edessa.
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Malik’s interest in administrative reforms would constitute a
nucleus promoting further development of similar material.

X

The material relating to the city and oasis of Najran constitutes
one morc example demonstrating that, precisely in so far as it
relates to the lands of fraq (i.c. those lands that may be presumed
to be directly subject to the tax administration in Baghdad), all the
material in the Kitab al-Khardj is susceptible to the same
interpretation. Local and juristic materials advocating traditional
payments and fixed sums were gathered, controlled, and redacted
by government agents who submitted them to interpretative
arguments designed to advocate taxation at capacity, according to
government discretion, and usually in the form of a proportional
tax.

Najran was a Christian settlement in Southern Iraq.”' The
people of this area claimed to be the same people as had once lived
in Najran in Yemen. Najran in Yemen had played a part in
the history of the Prophet. Claiming to be the same pecople,
the Christians of Najran in Iraq had an excellent basis for the
production of arguments relating to their tax status. The Prophet,
it appears, had confirmed the people of Najran (Yemen) in the
possession of their lands, subject to certain conditions. These
conditions had been specified in a written document transferred to
the peoplce of Najran by "Amr b.Hazm acting as the Prophet’s
agent. This document (or a copy of it) was now (stilly in the
possession of the people of Najran (Iraq). It stated in effect that
they were freed from all charges on land, agricultural produce, and
goods, but must deliver an annual payment of a thousand hullas
(an article of clothing, probably a simple cloth wrapper), whose
average valuc would be one ugiyya (oke) cach. They were also
required to provide hospitality for the messengers and agents of
the Prophet; and, in case of trouble in the Ycmen, might be
required to provide up to thirty suits of armour, thirty horses, and
thirty camels to participate in military activitics in that arca. Any
loss or destruction of these military supplies would be compensated
by a reduction in the payment of hullas. In return for this, the

2t Abi Yisuf, i. 470 (1. For the position of this chapter in the overall structure of
the Kitab al-Kharaj, see Sect. XII below.
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people of Najran had the protection of God (jiwar Allah) and the
guarantee of the Prophet (dhimmat al-nabi) as to the security of
their property. their lives, their lands, their dwellings, their mode
and their places of worship, their religion in general, and the
independence of their bishops and other religious dignitaries.

“Umar had these people removed from Yemen to Iraq, ‘becausc
he fearcd their influence on the Muslims™—khafa-hum ‘ala I
Muslimin. On that occasion, he issued a second document,
confirming them in the rights that had been specified by the
Prophet in his document. ‘Umar’s document contained two
important addenda (introduced by two successive amma ba‘d, to
be understood as segment markers). The first stated that the
Muslim governors of Syria and Iraq, if any people of Najran
passed through their territorics, should provide them with agri-
cultural land. This land, if worked by them, was theirs (fa-huwa la-
hum): it was a charity given for God’s sake and a recompense to
the people of Najran for their land (which they had been forced to
abandon). None should make a claim against them, nor make
illegitimate demands on them. The sccond addendum stated that
any Muslim should be prepared to help a person from Najran
against injustice (zulm), for the people of Najran had a dhimma.
Further, their jizya should not be imposed for a period of 24
months after arriving in an area (jizyatu-hum matrika . . . ba‘da an
yagdamit), nor should they be required to pay in anything except
in the cloth which they manufactured. This document from ‘Umar
was confirmed by letters from “Uthman and from “Ali, each one
repeating that the people of Najran had these established rights,
and urging Muslims to act towards them with justice and to help
them against injustice; indeed “Uthman’s letter proposes a
reduction in their annual payments. of 30 hullas, because of what
they had suffered at the hands of Muslims and ‘for the sake of
God’.

This excellent story, accompanied by a string of documents, all
duly witnessed and dated, must be understood as representing the
claims of the people of Najran. It will be evident how systematically
these documents work in their favour. This material is presented in
the first half of the chapter, introduced by gala Abit Yiisuf and a
princely question. The presentation is followed by a set of
comments marked again with the formula gala Abu Yiisuf. These
explain that the one thousand Aullas are to be understood as the
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equivalent of the combined land-tax and poll-tax (kharaj and
jizya) in the district of Najran. The poll-tax is distributed amongst
adult males and not imposed on women and children. The land-tax
is applicable, irrespective of whether the land has or has not been
sold to Muslims, Dhimmis, Taghlabis. women., or minors. The
duty of hospitality and military support is no longer clfective-—
innama kana dhalika ‘ala ‘ahd rasal Allah . . . [a-anuna al-vawm
fa-la.

Now, the implications of these comments is arguably unclear.
The string of documents had nothing to say about fand-tax or poll-
tax: they affirmed simply that the people of Najran paid an annual
donation of 1,000 hullas of a specific fixed valuc. The comment
imposes the view that this fixed payment is in fact the equivalent of
a combined land-tax and poli-tax. This is not implicd in the
documents and must certainly be seen as a part of the unilying
principle which has effectively brought most of Iraq under a
standard system of proportional land-tax. What is not clear is
whether these comments are intended to imply that, in practice,
and accepting the one thousand-hulla claim, the people of Najran
must now continue to pay not the fixed sum, but its equivalent, i.e.
kharaj plus jizya. Potentially at least, government demands of this
kind are here anticipated. I am inclined to read the comments as
failing only through clumsy cxpression to make it clear that the
claims of Najran to continue its traditional fixed payment of 1,000
hullas are being rejected in favour of imposition of the standard
land-tax throughout Iraq plus poli-tax on adult males. Najran is
being accommodated to the uniform system that we have seen
emerge elsewhere, irrespective of the claims put forward by local
communities.

In a following section, introduced by gala Abi Yisuf, the first
addendum to ‘Umar’s document, implying that the pcople of
Najran might cultivate land in Iraq and Syria, free of taxation, is
discounted. If the people of Najran buy kharaj land (sc. outside of
Najran), they should pay kharaj and should not imagine that the
khardj and jizya payments (sic) effected for the lands and heads ol
Najran prevented this. The claim made in the sccond addendum to
“‘Umar’s document, namely that immigrants should be relieved of
poll-tax for up to twenty-four months is not scparately addressed
but is certainly also to be understood as discounted.

The last sentences of this section are as charming as they are
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ominous: ‘It is fitting that [the people of Najran| be trcated well
and honourably, that they should be accorded the rights of their
dhimma, that they should not be burdened beyond their capacity.
that they should not be treated with injustice, etc.” It is the
reference to burdening to capacity that reveals the familiar hand of
the government redactor. The redactor goes on to affirm that they
will not be subject to conscription or ushr, and that an agent will
be sent to collect the tax in their area—yub ‘ath ilay-him man yajbi-
him min biladi-him—etc.

The final section of this chapter goes beyond our immediate
concern: it deals with the lands of Najran in the Yemen. They arc
to be understood as delivered to those currently cultivating the
land and subject to a tax of two thirds on non-irrigated and onc
third on irrigated land.

Excluding the last item, in which the government redactor turns
to a different problem, rclating to contemporary Yemen, the
whole of this chapter can be read as made up of materials whose
origin and organization are parallel to the origins and organization
of other materials relating to taxation in Iraq (= the Sawad and the
Jazira). Some of the material represents local claims and is
appropriately couched in forms of argument suited to the fashions
of the day, and, more particularly, to the forms adopted by the
government. It seems that the people of Najran were marginally
quicker than the people of Edessa in discovering for themselves a
historical role that might constitute an effective argument in
matters of personal taxation (and civil status). Overleaping the
period of the Conquest. they found their status guarded by the
even older and more valued events of the Prophet’s lifetime. It did
no good. Their argument and its interpretation is controlled by a
government redactor, who, accepting their basic claims, adds only
the cffective gloss that the established payment of 1,000 Aullas is a
substitute for kharaj and jizya, implying that henceforth the
substitute would be collected. The further claims based on the
addenda to “Umar’s document were discounted.

X1

The Kitab al-Kharaj of Abtt Yasuf is a compendium of documents
which, in so far as they relate to the land-tax, achieve a high level
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of complexity and detail only for the lands of Iraq. Syria and
Khurasan are provided with only the most casual of references.
Lands still more distant, such as Egypt and beyond, are given no
mention at all. The Arabian Peninsula, though ail the relevant
materiais have not been presented here, is adequately covered. if
not with the same carc for detail as is evident in respect ol Trag.
The nature of the documents, and their incorporation within
juristic argument, is such as to give a clear picturc ol their origins
and of the intentions of those who gathered, organized, and
redacted them. Some of the materials may be relatively old,
expressing a very gencral sense of the typology of lands. Most of
the materials, however, arc designed to provide specitic focal
support for a known tax system at a time when it was threatened
by plans for tax reform. While possibly incorporating older views,
these can be recognized as a contemporary and ad hoc record of
local practice, product of a specific time and a specific political
situation. Somec of these materials have been produced by
Christian jurists. All of them have becn subject to a government-
inspircd redaction, responsible not only for the imposition of
homogencous litcrary forms but also for the final interpretation of
the juristic claims, that interpretation being always such as to
favour taxation at government discretion, subject to assessment of
capacity, and usually in the form of a proportional tax. All claims
to fixed-rate taxation—and thesc are evident in different forms for
khardj lands, for the qata’i*, for igta“ lands. for the lands of the
Jazira, and for Najran—are cancclled in favour of arguments
specifying capacity and (except in the case of Edessa) proportional
taxation.

This book must then be recognized. in more or less its present
form, as the product of a single redactional effort carried out over
a limited period of time, and for a specific purpose. There are
occasional hints of later interpolations. but it is difficult to be sure
that evidence pointing in this dircction is not better interpreted as
cvidence of developments in thought and argument during the
process of redaction and the provision of comment that accompanied
redaction. It is perhaps futile to attempt judgements of such a
nicety. It may, however, be asserted that, although the individual
chapters reveal evidence of remarkable juristic subtlety. complete
mastery of relevant arguments, and absolute dedication to the
achievement of a unified and justified system of taxation in Iraq,
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the ordering of chapters is

apters ts much less happy. This questi '
ol : : ss happy. $ question 2
taken up in Section XII below. ! wilbe
,, }Nhat was thc date of the redaction of these materials? The
arguments which I have put forward in Chapters 1 to 5 offer a
number of relevant considerations. » (

o Fh_e. usc of formulaic phrases of the type gala Aba Yiasuf.
gala Mcf[lk, or gala al-Shafi't is of no signiﬁ&mcc in zlssc%%il‘l"‘ﬂ(
authcnltlcity ol attributions. In fact, they are likel“ to s?r Kl
redacﬁtlon posterior to the life of the named authorityy e

2. Therc are no secure examples of any works of Islamic figh
rcdactf:d bcfo.re the third or fourth decades of the third cemdr\l

3. The earl.lest works show only marginal concern for Pro )hc{i.c
hadith. Terminologically, they arc based on the concept ra’\lf '1vnd
demonstrate organic development of the law through Iyoﬂt:iC'l
thought about problems, founded on consideration of C‘lth’O )
and st\ructural ‘parallcls (giyas) within the legal system e

4. Systen_umc promotion of Prophetic hadith has .one of its
earhiest realizations in the Muwatta’ of Malik transmi\[ted th l';
Yahya b. Yahya. That book emerged c'.270.’ L o

5- A real systematic interest in hermeneutic argument based on
appeal to Prophetic hadith can hardly be demonstrated f;)l' the
Hanafi tradition prior to the corpus of works ascribed to Ahmad bL
Muhammad al-Tahawi (d. 321), working in Egypt. However. th :
:ntroductlon to the Kitab Ahkam al-wagqf of Abi Bakr Ahln';(i be

h[i(rjn:hr ;l-Khass.éf (d. 261) consists of Prophetic and Con'lpz;niol;
m(,'tilal p(:;i?gﬁl.ncally ranked, with Prophetic hadith promoted to

6..T.hc Hanaﬁs produced a bundle of works relating to
radmmlstratlve matters in the middle years of the third cen%ur (
Fwo_of the more significant of these werc the works entitlcyi
A/_zkam‘ al-Waqf. The first of thesc, ascribed to Hilz';l al-R'z’(/
(q. 245) contains no systematic appeal, indecd no appeal of ﬁ(nz'
kmd,. to Prophetic precedent. The second is the work fux't
de'sg‘rlbed and attributed to Khassaf. Khassaf also prod . ;
Kitab Adab al-gad. h h produced @

If the§e_ points arc accepted and considered to be relevant. then
the K:ral? al-Kharaj is most likely to belong to the middlec décadc
of the third century. Its systematic promotion of Prophetic h'ldit}:
suggests that we must look to the years after 240. If it m;;y be
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classified with the other Hanafi administrative documents then the
period 24060 is likely. Internally and of itself the work offers few
clues.

The Fihrist of Ibn al-Nadim and later Hanafi biographical
sources affirm that Khassaf, in addition to his known works on
wagqf and judicial office, produced a Kitab al-Khardj at the request
of the Abbasid Caliph al-Muhtadi.** Al-Muhtadi reigned for only
one year from 255 to 256. Now, if Abu Yisuf had produced prior
to 182 the book that we now know as the Kitab al-Khardj in the
form we now have it and with the subtlety that we have recognized
in it. there would have been little need for another call from the
Caliph to a fagih to produce another such work. On the other
hand, if the Caliph al-Muhtadi summoned Khassaf to produce
such a work, then he might well have produced a work which
called upon the authority of Abu Yasuf. There was an obvious
felicity in ascribing to him systematic opinions on taxation. The
form of the book is not surprising for a production of the middie
third century; and it is equally unsurprising that the book, once
produced, should generate, of itself, the myth that it was authored
by Aba Yusuf. The Kitab al-Khardj of Aba Yusuf is, then,
possibly, a work of Khassaf.

The political history of the period, in so far as it can be known
from the extremely narrow focus of the major annalists (in practice
limited to Tabari and Mas'adi), suggests a very appropriate
background for the production of a work which has the character-
istics displayed by the Kitab al-Kharaj. Under the Caliphs
Musta'in (248-52) and Mu'tazz (252-5), the annalists present a
picture of courtly intrigue, faction, and competing Turkish
generals. These caliphs were weak and incompetent, and without
power, policy or will. Mu‘tazz was forced to resign from office in
favour of Muhtadi by the Turkish generals, led by Salih b. Wastf,
and was killed several days later. The reason for this change of
caliph, engineered by the Turkish troops, was that they wanted

money and the treasury was empty.” According to Tabari, the
situation had been'moving towards the disastrous for some time.

22 Sezgin. Geschichte, 1. 436-8; Abl 'I-Faraj Muhammad 1bn al-Nadim, Fifirisi,
259 (Eng. tr., 509—10); Qurashi, Jawahir, i. 87-8; Laknawi, Fawa'id, 29.

> Ali b. al-Husayn al-Mas"adt, Murij, iv. 144-97: the resignation and death of
Mu‘tazz, 178 ff. Sce, for an overview of the period, Hugh Kennedy, The Prophet
and the age of the caliphates, 171-5.
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In the year 252, he states, the totality of the stipends (arzdg) of the
Turks, the Westerners (Maghariba), and the Shakiriyya (three
separate militias) was estimated at more than two hundred million
dinars, which was the khardj income of the kingdom for two
years.** In the following year, the Turks, the Faraghina, and the
Ushrasiniyya (incorporating two minor, probably Turkish, militias)
rioted, demanding their arzag for the previous four months.>
Under Muhtadi, things improved, at least in one respect, that this
caliph had personality, policy, and determination. He is presented
as self-consciously abstemious and careful about finances.?® He
adopted a high-profile religious policy, throwing out the singers
and the singing-girls and abandoning the games, the frivolity, and
the wild-beast spectacles that had plcased his immediate predeces-
sors. He reinstituted the practice of holding mazalim courts, at
which he himself sat before the public, giving judgement.”’
Mas‘udi asserts that he banned the drinking of wine, made a show
of justice, led Friday prayer in the mosque and gave the khutba,
the Friday sermon, himself. The people consequently became fed
up with the sight of him and took part in the events that led to his
being killed.?® He brought the wlama’ into his entourage, raised
the status of the fugaha’, and treated them with civility.> Neither
Tabart nor Mas‘udi give details as to how this policy worked.

The reading of Tabari and Mas‘tdi is no less difficult a task than
the reading of Aba Yasuf’s Kitab al-Kharaj. However, the picture
is adequate to establish the general point: the caliphal court was
desperate for more income and a caliph had achieved office whose
general attitude is compatible with the assumption that he did
something about it and that his actions would be justified by
appeal to religiously oriented argument. Tabari is not particularly
interested in tax-collecting initiatives, but, in the course of the
complex events leading to the death of Muhtadi, he reveals that
there had been financial innovations, the details of which, it must
be admitted, are far from clear.

It seems that in the month of Safar, in the year 256, the mawali
of Karkh and Dur, two districts in Samarra, demanded commun-
ication with the caliph. They wished, of course, to profess their
undying allegiance to the elected caliph, but had a number of

* Muhammad b. Jarir al-Tabari, Ta'rikh. 1685, * Ibid. 1687.
* Ibid. 1720. =7 Ibid. 1736. * Mas adi, Murdj, iv. 183.

2 Tbid. 189.
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demands to make as well. The communications, as presented by
Tabari, took the form of a decorous to and fro of letters through
intermediaries, the brothers of the caliph. The situation was
clearly extremely threatening, however, for the inability of the
caliph and his Turkish generals to act against these mawali was such
that they repeatedly offered to do exactly what was demandcd of
them, conceding every single new petition, until, having placated
the mawali, they were able to gather loyal troops and regain
control. There had been a mutiny of some kind. Resolving this
situation proved no long-term advantage to thc caliph, who
eventually overreached himself in his attempt to divide and conquer
the Turkish generals. He was ignominiously killed.

It is the demands of the revolting mawali which arc of present
interest. Tabari lists their demands on three occasions. In so far as
they relate to financial matters, the following points are to be
noted:

. the stipends of the mawali were still in arrears; .

women and newcomers (dukhala’y were being given stipends,

thus using up the khardj income; this should be stopped; .

3. the organization of military payments had been changed since
the days of Musta‘in; the changes should be rescinded;

4. allotments (igta‘at) were being made to military leaders,
causing further decrcasc in khardj income; these too should be

[

rescinded;

5. tax-farming concessions (gabala) were being made to mawali;
~this should be stopped.*

It is not by any means easy to work out precisely what social and
political situation lies behind this string of complaints.‘ Clearly
there had been innovations in the financial system affecting both
the distribution and the collection of kharaj. The mawali wanted to
go back to the days of Musta‘in (d. 252), which indicates that the
changes were recent, beginning in the short reign of Mu‘tgzz. The
government was engaged in a number of administrative and
financial reforms which, whether correctly or not, had been
interpreted by the mawall of Karkh and Dur as causing a di.lution
of their income and a diminution in their prestige. The details are
difficult, perhaps impossible, to recover. The point of immediqte
relevance is the evidence of wholesale restructuring of the financial

3 Tabari, Ta'rikh, 1796, 1798-9.
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system, which is consistent with the production of the Kitab al-
Kharaj during the reign of Muhtadi. All the points of concern
articulated by the mawali correspond to points of concern to the
author of the Kitab al-Kharaj (for those not already covered, see
Sect. XII, below).

Also relevant to the argument that the Kitab al-Kharaj was
produced in the reign of Muhtadi is the geographical distribution
of interest. The focus of interest was in Iraq because that was the
area directly controlled from Baghdad. A secondary interest in
the Arabian Peninsula is explained by the fact that that was the
traditional apanage of the highest ranking relatives of the caliph; it
was also, of course, source and focus of their religious prestige.
The further extremes of the Islamic Empire were controlled by
independent dynasties. Syria and the Iranian plateau were still
nominally under the control of the caliph but tax collection was
completely under the control of whatever military agent was
posted to these areas.” Basra, dismissed in a sentence in the Kitib
al-Khardj, had ceased to be governed from Baghdad with the
revolt of the Zanj early in the reign of Muhtadi. (At no period
prior to this could Basra have been a matter of indifference to the
tax-collecting authorities of Baghdad.)

It may, fairly safely I think, be concluded that the Kitab al-
Kharaj of Abu Yasuf is a product of the political situation in
Samarra in the years 255-6. Used with care, it provides an
astonishingly detailed and lively picture of the financial and,
indeed, more broadly, of the social situation in Iraq in the middle
years of the third century.

The historical material presented in the Kitdb al-Kharaj must be
read for what it tells us about contemporary attitudes and
arguments. Similar material is made available in the historical
work of Baladhuri, the Futith al-Buldan. This work, which belongs
to the middle decades of the third century, should now be

*! Tabari reports that when Mu'tazz was deposed and Muhtadi came to power,
the Turkish general in Rayy, fcarful for the conscquences of these intrigues,
decided to return with his army to Samarra. But he needed money. Accordingly, he
initiated advance collection of the following ycat's khardgj—much to the disgust of
the local people, who pointed out that they paid khardj in order to sccure military
protection, whercas he was collecting it in order to abandon them and so deprive
them of military protection. The general, Masa b. Bughd, was unworried by these
complaints. He was clearly in complete independent control of collection and
distribution of taxes in the area of Rayy. Tabari, Ta'rikh, 1738-9.
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recognized as roughly contemporary with the Kitab al-Khardj of
(pseudo) Abu Yasuf. In both works, the storics of the Arab
Conquests and the treaties that brought hostilities to an end should
be recognized as bearers of ideological and juristic messages. They
should be read less for the information they provide about the
period of the Conquests (surely limited) than for their reflection of
ideological structures and juristic arguments in the third century.
The attempt to reconstruct from this kind of material a picture of
the social and financial situation in the early days of the Conquest
is surely an act of academic futility. No amount of common scnsc,
discrimination, and intelligence could discern the core ol truth that
lies behind these stories, which achieved their present form more
than two hundred years after the events they purport to describe,
in an atmosphere of doubt and dispute, where cvery fragment ol a
story might become the vehicle of a contemporary claim. The
government reforms reflected in the Kitdb al-Khardj were new
policies, justified by manipulation of stories about the distant past.
The basic components of these stories no doubt had already come
to figure in local legend, where they might be enjoyed for their
own sake or manipulated as a means of defending or justifying
customary practices. There is no doubt whatsoever that customary
practice and its modes of justification had developed in the
previous two hundred years, and that a corresponding multiplicity
of stories had come into existence.

It is not suggested here that these stories were totally subordinate
to the exigencies of tax discussions. There is much pleasure to be
derived from a good battle, and a good story-teller will know how
to manipulate events to please his audience. Baladhuri was a court
historian. The ends to which he organized his material were
diverse but certainly included the justification of Arab, caliphal
rule: the Conquests were centrally organized, by a legitimate
succession of caliphs, who were the legitimate antecedents of the
present incumbents; their victories, symbol of God’s favour,
justify the present position of the caliph and his tax-collecting
initiatives. In a subtly different form, and over a narrower range of
material, the same argument was being articulated in the Kitab al-
Khardj. (The production of such material just at a period when
caliphal power was waning is a relevant obscrvation—lcgitimacy,
not power, had become the issue.) Some fifty years later, Tabari
inherited a vast, complex set of narratives—the fossilized remains
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of two hundred years of functioning, primarily oral, narrative—
and created from this a history of early Islam. Modern historians
have as yet made little progress in discerning what principles he
brought to bear in organizing and presenting this material.

XII

In this section 1 will provide a complete overview of all the
chapters relating to land and Jand-tax in the Kirab al-Kharaj. It will
be convenient to re-present and extend the original set of nine
chapters, presented in Section IV. The chapter-headings given
here are, with some minor contractions, those provided in the
printed editions.

. On fay’ and kharaj
. On what was done in the Sawad
. On Syria and the Jazira
- How Abu Bakr and "Umar distributed [stipends etc.] to the
Companions
5. What should be done in the Sawad
[5(1). The khardj lands
5(2). The qata’i’
6. On the qata’i
7- On the Hijaz, Makka, Madina, the Yemen, and the land of
the Arabs
8. The Khawarij
9(1). Basra and Khurasan
[9(2). Iqta’]
10. 5\);1 the submission of people of the ahl al-harb, etc. (Passage
11. Dead lands etc.
12. On the ruling in relation to murtadds
13. The people of the villages and lands; the cities and their
pcople
14. Definitions of ‘ushr and kharaj land (Passage B)
15. The story of Najran and its people
16. On sadaqat
17. On refusal to pay sadaqgdt and on its distribution
18. On increases and decreases and on the agricultural land
(diya’)
19. On the selling of fish from the swamps

N
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. On the renting of land (ijara)
On islands in the Tigris and the Euphratcs
. On canals, wells, rivers, and irrigation
. On hayfields and meadow lands
On tax-farming in the Sawad, etc. (taqbil)
On the Christians of the Bani Taghlib, ctc.
26. On those subject to jizya

[Two chapters on the social status of Dhimmis|
27. On ‘ushir
28. On churches, religious buildings, and crossecs
Floating chapters:
Fi. On what is taken from the sea
F2. On mines, treasure-trove, etc.
F3. On honey, walnuts, almonds, etc.

=]
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In Rahbi, Fr and F2 are situated immediatcly before chapter 1,
and F3 between chapters 5 and 6. In Bulaq, F1 and F3 come after
chapter 14; F2 is without a separate chapter-heading and forms an
integral element within the chapter preceding this group.

These chapters are probably fully comprehensive in their
provision of detail as to modes of landholding and taxation in the
middle of the third century in Iraq, less detailed on the Arabian
Peninsula, and totally inadequate for other areas. We have seen
that the redactor is in complete control of his material and has a
purposeful and coherent approach to the editing of all important
sections and chapters. None the less there are chapters which show
little or no sign of his interference. Two such are chapters 1o and
14 (Passage A and Passage B). It is true they contain nothing of
great import, and everything they do contain is dealt with more
circumstantially elsewhere. Chapter 13 is of a similar type: it too
contains a presentation of the basic typology of land, and an
assessment of ‘Umar’s fateful decision to immobilize, not distribute,
the lands conquered by force. These chapters arc repetitive and
not well-placed within the bundle of chapters relating to taxation
and landholding.

There are numerous other indications of inadequate systematic
control over the distribution of chapters. Failure to discover the
correct or any division between 9(1) and g(2) is onc example. The
discussion of the basic category of kharaj lands in lIraq is
disjointed. In order to get a clear picturc of the situation it is




154 THE KITAB AL-KHARAJ OF ABU YOSUF

necessary to read chapter 2 in conjunction with chapter 5(1) and
the first part of chapter 18 (see above, Section V). The last part of
chapter 18 specifies the duties and obligations of tax-collectors, in
highly moral terms: la yahillu li-wali al-khardj an . . . Here, the
situation of the chapter, its heading, and its presentation of detail
all seem inadequate.

An obvious desideratum is that the rules relating to Iraq be
separated from those relating to the Arabian Peninsula. The latter
area has special tax-status, being subject to sadaqat/‘ushr/zakat,
three terms largely interchangeable. There are also special rules
governing revolts, rebels, and warfare in that area. In order to get
an overall impression of these rules, onc needs first the general
typological information provided at chapters 10, 13, and 14. More
details are presented at chapters 7 and 8. The latter chapter is only
a few lines long and specifies simply that the Khawarij have erred
in treating ‘Arab’ villages like non-Arab villages; their practice
does not constitute valid precedent. The refercnce is probably to
the sporadic emergence of independent governors in that area,
rather than to the events of "Ali’s time (pace Rahbi). Chapter 12
covers the rules of warfare against rebels (murtadds) in the
Peninsula. Chapter 16 deals with sadagat on flocks and herds.
Chapter 17 continues the discussion of this tax, i.e. the unique tax
system of the Peninsula, with rather generalized injunctions
against refusal to pay, and other subjects. Inter alia, the caliph is
advised to choose a reliable man to oversee the whole system of
:sadaqa“t, to cnsure that there should be no mixing of sadagat
income and khardj income, and to disburse the sadagat income in
accord with Q.9:60. The discussion of the Quranic eight categories
is juristically neat, displaying adequate coverage of everything,
and a characteristic final deference to the needs of the state. Of the
recipient categories, the first to receive from revenue are the tax-
collectors. The second is the category fi sabil Allah, here
understood to refer to the preservation of routes (islah turuq al-
muslimin). (The reference is probably to the major caravan routes
to Makka and Madina.) Provision for the poor comes third and
should be dealt with locally. With the surplus, the imam may do
what he likes as long as he distributes within the Quranically
specified categories.

In practice, control of the Peninsula was traditionally handed
over to a near rclation of the reigning caliph. There would

THE KITAB AL-KIIARAJ OF ABU YUSUF 155

therefore be no difficulty in keeping separate sadagat and kharaj.
The rule implies simply that the governor of the Arabian Peninsula
has independent control of his finances, remitting none of his
revenue to the central treasury in Samarra. The favourable tax
regime accorded to the Peninsula reflects in part the established
difficulties in controlling the area but, more so, its special
legitimizing role with regard to the institution of the caliphate. It
was of symbolic importance that the Arab caliph of Baghdad,
ruling over the Arabic-speaking and ideally Muslim communitics
of the Near East, should also control Arabia. Arab and Muslim:
the two ideologies met in Arabia. The extreme distaste felt for the
Bani Taghlib, an Arab Christian tribe (chapter 25), reflects the
same ideological conviction. Arabs (tribal and Peninsular) ought
to be Muslims. That was why their lands—their aboriginal lands—
could not be subject to kharaj, symbol of submission, but only to
‘ushr, symbol of belonging to the Muslim community. That too
was why murtadds—in the Peninsula—were subject to exemplary
punishments. The loyalty that the caliph demanded was based on
his Arab descent and his high status in Islam. These were
ideological claims recognized even by imported troops, the
mawali, and could hardly be sustained without control of Arabia.
[t should not be imagined that the tax-status accorded to Arabia in
the Kitab al-Kharaj was one of great antiquity. Chapter 8, On the
Khawarij, was designed to deal with the fact that recent history
did not reflect the tax-status that was now given to the area.
Idcologically the reform was expressed as a return, to the practice
of the Companions. In fact, it was new.

A general survey of material relating to the Peninsula is
considerably easier than a similar survey of material relating to
Iraq. This reflects both inadequacies in organization and the
complexity of the material relating to Iraq. The reason for the last
feature I have already suggested: Iraq was directly subject to
caliphal government, was therefore the primary source of caliphal
income. In that area, and only in that area, does this book retlect a
deliberate and systematic collecting and analysis of juristic
materials. Miscellaneous and relatively minor material is gathered
at chapters 19, 21, 22, 23, and in the floating chapters. The rulings
on the revival of dead lands at chapter 11 have some systematic
and symbolic importance. Systematically they are related to the
discussions of igta“ (similar principles and arguments are extended
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to cover the cascs of islands etc., presented in chapter 21).
Symbolically, they confirm again the characteristic controlling
hand of the redactor. A rule, probably of local and traditional
origins, is presented, namely that when a man revives dead land, it
is his. This is overlaid by the assertion that the imam may give
dead lands as igta“, or otherwisc do what he likes with them; and
the rule of possession on revival is subject to the permission of the
imam. (In the ShafiT tradition we find one of numerous reassertions
of a less servile attitude to the government: if a Muslim revives
dead land it is his, and ‘I do not care whether the Sultan grants it
{formally| or not’—wa-la ubali a‘ta-hu iyya-hu al-sultan aw lam
yuti-hi.)** Chapter 20 relates to the share-cropping contract of
muzara‘a.?

Chapter 24 deals with tax-farming (gabala, tagbil), i.c. the
system whereby the imam gives an arca into the hands of an agent
or a military officer for a fixed period of time in return for a fixed
sum of money, leaving them in effect to extract what they could
from the peasants during the limited period of their control.
Though highly conscious of the dangers and deficiencics of this
practice, the redactor’s presentation modulates from an entirely
negative view towards—as one might anticipate-—an acknowledge-
ment of caliphal discretion subject only to rather general safeguards.
‘The Commander of the Faithful is the most perspicuous in his
consideration of these matters. Whatever he considers most
beneficial to the kharaj payers and most conducive to maximizing
treasury income, he should do; cither by gabala (farming) or
wilaya {transfer to a military governor), subject to safeguards and
subject to moving against the murtagabbil and the wali in order to
prevent oppression of the peasantry, etc.”* The piety and the
concern arc no doubt well-meant and seriously intended, but they
do not limit the discretionary powers of the imam, which are
recognized here and throughout this work. There are reasons for
believing that Khassaf, if indeed, as T suppose, he is the redactor
and to a great degree the author of this work, did not have time to
enjoy whatever reward he was offered for his labours; but it is
incontrovertible that he merited reward for the patient juristic

32 QL .
- Shafi't, Umim, vii. 230.5/213—14.
33 . -

** For which, sce {urther, Baber Johansen, Land tax and rent, ch. 3.

* Abd Yasuf, ii. 8-9.
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weaving that produced this intellectual masterpiece in the service
of caliphal absolutism.

The tax-farming chapter finishes up with gencral advice about
the appointment of suitable and reliable tax-agents and a passage
in which the redactor urges the caliph to sit rcgularly in the
mazalim court in order to understand the needs of the people and
in order to secure information and control over the activitics of
agents and governors. Muhtadi, we have seen, did just this,
though whether effectively or not is unknown. There is no reason
to doubt that the redactor/author genuinely belicved that absolute
government by an imam or caliph, acting in accord with picty, high
principles, and systematic stewardship would be an effective
means, perhaps the only effective means, of political control suited
to the times.

Chapter 26 establishes the three-tier jizya, chapter 27 deals with
customs duties charged on goods transported along the roads, and
chapter 28 provides (at last) information about the tax regime as it
applied to those areas which had effectively maintained a claim to
a system established on the basis of a treaty, namely Hira, Ullays,
and “Ayn Tamr (see chapter 2, discussed at Sect. V, above).

Two chapters remain unmentioned, chapters 1 and 4. Chapter 1
is strikingly well-placed. It is a necessary transitional argument
differentiating moveable booty and land. Its sole purpose is to
defend ‘Umar’s decision not to distribute conquered lands, a
purpose effectively fulfilled by asserting the relevance of Q.59:7—
10. Modern scholars have doubted whether these Quranic verses
are here appropriately used, and have wondered accordingly
whether ‘Umar misused them or whether they were only later
attributed to him.** “Umar may reasonably be forgotten. The story
is a juristic construct, available only in forms that emerged in or
after the middle years of the third century, all of them so densely

¥ Cf. Dennet contra Hartmann: ‘Whether or not “Umar did recite these verses is
a matter of no great weight; what is important is that, whatcver his rcasons, he
decided that in the interests of all the Muslims the lands of the Sawad should be the
inalienable property of the State. The evidence on the point is complete, precise and
voluminous.” Dennet, Conversion, 21-2, my italics. I fear Dennet exaggerates the
homogeneity of the sources. Aba Yusuf could not in any case possibly be read as
confirming that the Sawad became ‘the inalienable property ol the State”. It
remained in the possession of, and probably the property ol those who worked it.
The government rescrved the right to tax the land in the interests of the Muslim
community as a whole. In some developments of the law, even that right might be
lost; cf. Johansen, Land tax and rent, chs. 4 and 5.
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permeated with contemporary juristic concerns that it must be
impossible to recover from this a putative history of events that
occurred more than two hundred years prior to these storics
becoming part of written literature.

The story of “‘Umar’s immobilization of land must be understood
as a means to explain and justify what was actually the casc in the
mid-third century, namely that the land of Irag was held,
apparently in ownership, by a variety of people, Muslim and non-
Muslim, claiming a variety of types of ownership and tax-status.
A problem arose thus: if there had been an Arab Conquest, why
had the land not been transferred into the ownership of the
conquerors, as was implied by the general rules relating to booty?
The answer was provided, because “‘Umar had immobilized the
land, etc. The full neatness of the answer was not achieved all at
once. The various components of this and other stories werc
developed in response to the needs and conflicts of governments,
landowners and, perhaps, peasants. In the Kitab al-Khardj, we sec
how arguments were martialled in advocacy of a unified and
justified system of tax-revenue. This is the purpose of the Kitab al-
Kharaj: to claborate and justify a tax system by reference to a
myth about conquest, to exploit the potential implications of the
myth in order to secure maximum uniformity (and, no doubt,
efficiency) in the tax system of Irag. There is no reason to doubt
that many component parts of that myth were in place prior to
the production of this book; but the manipulation of thosc
components in this work is masterly.

Chapter 4 is out of place, since, alone in this bundle of chapters
dealing with the collection of khardj, it deals with distribution. It is
composed of a series of ten hadith with no accompanying
commentary. The subject-matter of the hadith is the distribution
of wealth to Muslims in the days of Abt Bakr and "Umar. This
must be interpreted as relating to the distribution of stipends
(arzdag and utiyyat) in the middle years of the third century. Abu
Bakr is presented as originally distributing to the people (al-nas),
all of them, without distinction of rank. ‘Umar abandoned this
practice in favour of a graded and hierarchical mode of distribution.
He instituted a system of registers (dawdwin). The factors defining
rank were lineage, based on nearness of relationship to the
Prophet Muhammad, and priority in Islam, based on such factors
as having taken part in the Battle of Badr, or belonging to the
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Muhajirtin or Ansar, etc. Characters like ‘Abbis, “Ali, the wives
ol the Prophet, and other Companions are variously specified as
having received so much in such and such a rank. Of those who
had been early converts or witnessed Badr, both Arabs and
mawdali were recipients of the hand-outs.

All of this material must reflect modes of distribution of stipends
(o military (and social) groups in third-century Iraq. It was the
various tensions within and between these groups that were being
vxpressed when statements were made about Abd Bakr or “Umar
orpanizing the distribution of stipends to this group or (o that, in
accordance with this principle or that.

In spite of the obvious intellectual control that governs most of
the chapters within the Kitab al-Khardj, some chapters arc free of

any controlling comment. Here in the chapter on distributions, no
attempt is made to harmonize the various claims that arc advanced
through the medium of assertions about the practicc of Abi Bakr
and “‘Umar. The chapter is also out of place. This and the other
~imilar deficiencies of organization which I have pointed to in this
wection suggest that after a period of careful preparation the
accumulated materials were hurriedly or carelessly given their final
lorm; alternatively that they were simply abandoned and only
riven their final form at a later date at the hands of a different
person or group from those who originally prepared them.
Muhtadr’s fall from power after only eleven months was sudden
and surprising. Usually judged by historians to be firm, able, and
pious, the annalists also provide hints that he was unpopular. It
~wems likely that his reforms in the sphere of taxation contributed
to his untimely fall from power. On the other hand, the two
~ucceeding caliphs enjoyed relatively long and prosperous reigns,
which might suggest that the reforms were temporarily effective.
I'he Hanafi jurist, Khassaf, who had been raised to high status, fell
with his patron, apparently hated by the local people. Ibn al-
Nadim informs us that, in the confusion following the death of
Muhtadi, Khassaf’s house was plundered and many of his books
lost,

That Khassaf is the controlling hand behind this book cannot be
unambiguously proved, but the balance of evidence points firmly
i that direction. This redactor displays remarkable intellectual
Imesse, complete control of the relevant material, a no doubt well-
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meant concern for the welfare of the people, and complete
submission to the notion of absolute caliphal authority in the
sphere of taxation. He does not represent Islamic law; he
represents one strand of the juristic tradition, a powerful strand,
frequently called upon by jurists who served governments. Both
within the Hanafl tradition, however, and outside of it the
opinions which in this book are expressed only to be overlaid could
be and were, sometimes systematically, revived.

Organizational deficiencies have perhaps made it difficult to
perceive clearly the remarkable intellectual skill and fixed purpose
that marks this book. This does not quite excuse the fact that
modern scholars have been content to ransack rather than to read
it. They have exploited it repeatedly for historical information that
it cannot supply. It is in fact one of the most exciting and
informative sources for a direct understanding of third-century
history and will in time yield much more than this summary
suggests. In its own right it is, in spite of the problems I have
identified, one of the most unified and controlled intellectual
productions of early Islamic figh. For the history of figh as an
intellectual discipline, and in particular for the history of the laws
relating to the land-tax, it is, of course, a book of remarkable
illumination. The understanding that what is described here is
essentially a theory of taxation reflecting the political realities and
claims of third-century caliphal government removes at least some
of the confusion that has puzzled observers and analysts. Among
the latter are later Hanafi fugaha’, who were required to transtorm
this and other materials reflecting different approaches to the same
arguments into a timeless presentation of God’s law.

7

LITERARY FORM AND
SOCIAL CONTEXT

I

Questions related to the origins of Muslim jurisprudence have
been most frequently framed in respect of norms (or positive law,
Ch. 8) or in respect of hermeneutic technique (Ch. 9). No less
instructive is the question, addressed in this Chapter, of literary
form and social context. The characteristics of early juristic
literaturc are sufficiently distinctive to prompt a search, not
initially for parallels of legal content or technical methodology, but
for a Sitz im Leben. Required is a set of social structures which
match and account for literary structures.

Fundamental to this exercise is the recognition that the written

figh texts that have survived are only a part of the written corpus

that was produced in the period. Even the whole of the written
corpus would not constitute the outer boundaries of juristic
thought, for an indeterminately wide world of oral activity is
implied both by the basic formulae of surviving books (gala,
haddatha, qultu-qgala, rawa, akhbara, etc.) and by the numerous
named transmitters about whom it is not suggested that they wrote
anything. Further, figh was only one amongst a number of
religious and secular disciplines which generated books at roughly
the same period and with broadly similar characteristics. Whether
in the religious disciplines of tafsir or zuhd and ‘ibada or in the
secular discipline of adab (paideia) or in history, gencalogy, and
tribal lorc (sira, maghazi, ansab, ayyam), the basic literary
formulae confirm a universal notion of knowledge as that which is
(orally) transmitted.

The paradox of written literature testifying to some kind of
significant oral activity is not in itself unusual. Much of the cultural
transmission of late Antiquity, in various branches of learning, was
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characterized by appeal to, and exploitation of both written and
oral skills." The methodological problems that arise in assessing
the salient features of such a culture, however, are considerable.
In the case before us, these are mitigated in part by the framework
of analysis provided in the first six Chapters of this work, and in
part by the availability of biographical and other works which
extend the field of enquiry. This totality of sources permits the
identification of four interrelated factors which characterized the
milicu that produced early juristic work. Pre-emptively surveyed
these are:

1. the significant role of oral creativity (Sect. I1), qualified by

2. widespread literacy symbolized in the use and circulation of
notebooks (Sect. 11);

3. the broad and informal social basis for early jurisprudence
(Sect. 1V), qualified in turn by

4. the gradual process of professionalization and bureaucratization,
in a social and ideological context of some complexity (Sect. V).

Demonstration and elucidation of these factors will be undertaken
in succeeding Scctions. Much however that is relevant to social
context can be distilled from the literary analyses of Chapters 1 to
6 alone. These prompt the following remarks.

The nature and function of literacy is reflected in the high
degree of segmentation that characterizes early juristic texts.
There, argument is built by the juxtaposition of segments to create
collocations, variously skilled or careless. Segments travel. Both
within books and between books, they recur, exhibiting minor or
major reworking. The gathering of segments and their organization
into more or Jess homogeneous compilations is a result of redactional
activities, often sequential and over long periods of time, which
must be associated with a single geographical location: invariably a
city (Cordoba, Qayrawan, Cairo, Baghdad, Bukhara), probably a
mosque, sometimes, perhaps, a government office (the Kirab al-
Khardj), or a qadi’s court (the Hanafi administrative texts, for
example Hilal al-Ra’y and Khassaf on wagf). This gathering of
segments and their subordination to uniform formal devices
implies at least rudimentary institutional control. Conversely, the
scattering of segments must be related to the personal initiatives of
individual scholars, who, orally or in writing, transmitted not

" See L. Alexandcr, *The living voice’; and below, Ch. 7, Sect. VII.
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books but segments; not verbatim but in accord with their private
perceptions and needs; not in fixed bundles. but according to
private modes of acquisition, selection, and preservation. The
resultant material is uniform in expression because the scholars
belonged to the same literary world and drew on the same
compositional formulae. It shows parallel and divergent develop-
ments because meditation on problems generated parallel and
divergent solutions.

The scholar’s notebook and the institutional redaction are then
the two basic types of early juristic literature. Of the former there
may be no extant examples. Their existence, however, is securely
inferred from the forms and sometimes from the express words of
institutional redactions, and it is confirmed by numerous references
in biographical and other literature; see Section III below.

In applying the word *book’ to these two basic types it is not
intended to suggest that they existed as stable texts, replicated in
multiple editions and distributed. The scholar’s notebook was
private and organic, always unique, always subject to change. The
institutional redaction likewise was unique and subject to organic
growth (and decay) through time. Until canonization, it was not,
as a unit, copied or distributed; though it may have been a point of
reference for many scholars, at any stage in its growth. Canonization
achieved, the institutional redaction became subject to copying,
distribution, and commentary, conforming subsequently to the
normal image of the book as stable in content and replicated in
many editions. The fate of private notebooks was, as will be seen,
varied; see Section IlI.

A prerequisite for canonization is certainly the establishment of
authority and that is likely to have been in many cases political,
and to reflect alliances between the political and the scholarly
élite. The Kitab al-Kharaj is an obvious example, but so is the
Muwaita’ of Malik (product of Andalusian, not Madinan politics).
The Mudawwana of Sahnin reflects not only the achieved political
status of the wlama’ in Qayrawan but also the scholarly and
political predominance of that city throughout North Africa. The
importance of political alliances and consequent access to formal
administrative posts as a factor promoting canonization is confirmed
by the negative and uncertain cases. Where schools did not
achieve political integration until a relatively late date (and then
only partiaily, as was the case with the Shafi‘is) their institutional
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texts remained open and developing for a longer time. Where
schools failed entirely in political integration and in institutional
form (the Malikis in Baghdad) their texts have disappeared. It is
not a full but a fairly secure conclusion that the participation of the
jurists in the bureaucratic structure (political) and in the institution
of ‘schools’ (social) conduced to the canonization of texts. (But
some purely intellectual factors might also be recognized as likely
to causc closure of a developing text; see Ch. 1, Sect. VIT and Ch.
3, Sect. VI. which propose the decisive cmergence of the use of
Prophetic hadith as a source of law as just such a factor.)

Very little can be extracted from early juristic litcrature as to the
social or professional characteristics of the class or classes
involved. The scholars are not identified as a social group. There
are no systematic rules relating to the protession of scholarship (as
there are for, say, merchants), nor are there any rules governing
relationships among scholars or between scholars and other groups
(as there are rules governing relationships between a man and his
wife or a slave and his owner). The inference scems permissible
that the status of scholar was initially informal and undefined. The
scholars were the clders of the community, bearers of transmitted
knowledge, people of weight and dignity who gained their
reputation and their status, not formally from the prior structurcs
of society, but informally as a result of personality and public
perception.

They did not remain thus. The third century sees a movement
from a jurisprudence which is a predominantly oral and socially
diffuse informal process towards a jurisprudence which is a
complex literary discipline. the prerogative of a highly trained and
socially distinct ¢lite. That movement (not transition, for the end
of the process was centuries off). signalled by the terms profession-
alization and burcaucratization, was no doubt in part a natural
process but was also affected by school competition and by
government policy.

There was competition between the two major schools in the
carly and middle decades of the third century, and added
competition from the Shafim school (and numerous local schools)”

2 Compare the carly ikhtilaf documents of the Hanafi tradition, discussed at Ch.
3. Sect. 'V above and showing exclusive concern with Tlanafi-Maliki dispute, with
later oncs, e.g. the Kitab Ikhtilaf al-fugaha’ of Ahmad b. Muhammad al-Tahawi,
which shows a considerable increase in variant authorities.
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later. This competition, a significant factor promoting development
in modes of argument, must also reflect the existence of social and
political rewards for the winning party. The governing authorities
were the primary sources of reward and demanded not only co-
operation towards order and predictability in the administration of
local affairs, but also systematic public defence of their policies,
consistent with the legitimizing norms of the age. The juristic class
was drawn into the administration and required to cstablish
relationships with the government. Financial independence and
consequent intellectual independence could be retained only if the
system preserved its informality (for example, if independently
wealthy merchants and traders were also jurists) or il sccure and
independent financial backing could be secured (for cxample,
through donation of wagfs). The first of these conditions was ever
less likely to be fulfilled. With increasing orientation towards
authoritative canons and other written material, the informal
emergence of juristic experts was in fact replaced by a formal
structure for the training of a professional class. That training was
based on literacy, hermeneutic skills, the preservation of canons,
and the creation and study of artistically controlled legal textbooks.
The second condition, in various ways and degrees for many
centuries, was fulfilled.

This complex of social processes may be rendered more precise
and focused by reference to works other than the juristic texts
themselves, a task taken up in the next four Sections. Of availabie
sources, two types will be exploited. The first is the biographical
tradition of North African scholarship represented by the Tabagqdt
ulama’ Ifrigiyya, compiled by Abi ’l-“Arab Muhammad b.
Ahmad al-Tamimi (d. 333) and Muhammad b. al-Harith al-
Khushani (d. 366), and the Ta’rikh al-ulama’wa-"l-ruwat li-’I- ilm
bi’l-Andalus of Ibn al-Faradi (d. 403). These, relatively late works,
must be read in the light of the evidence provided by the early
juristic texts. The Hanafis in Iraq did not produce a (surviving)
biographical literature of similar date. In consequence, the second
type of literature to be exploited here is the adab tradition of the
middle third century, produced in Iraq and represented here by
Jahiz (d. 253) and Ibn Qutayba (d. 276). These writers, living
precisely in the period when, according to my analysis, much of
the early juristic material reached or was developing towards its
final forms, provide a broader picture of the literary world of the
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time, a picture which will be seen to be in all respects continuous
with the picture derived from the narrowly juristic material. It will
be evident that many features of figh literature, and the tensions it
embodies, are not to be explained solely in terms of juristic issues
but rather by reference to broad social trends that affected early
Muslim society as a whole.

I1

Arab Muslim society of the third century, particularly in the carly
decades of that century, was a milieu productive of oral literature.
This does not mean simply that people spoke a lot or that they
were illiterate. Rather, they habitually engaged in a creative
activity involving the production, reception, and transmission of
oral materials, within a system of formal rules. The rules are
reflected in a standard technical terminology which constitutes our
primary clue to the existence and the nature of the activity. Much
of this section will therefore be devoted to demonstration and
elucidation of this terminology. The activity took place primarily
in the mosque, but also in the market-place and, perhaps more
formally, in the courts of governors. Diachronically the prestige of
oral literature decreased throughout the century as the material
content of the more serious and authoritative disciplines was
transferred to the written milieu. (Oral display continued to be
important; but the deployment of literate skills and formal
rhetorical techniques around oral exhibition, one feature of
mature Muslim jurisprudence, is not at issuc here.)

The technical terminology of juristic discussion—the oral
process—is dominated by the word jalasa (to sit) and its
derivatives. One sat with a master, or with one’s colleagues, who
were one’s julasa’. The situation was a majlis. The master was
distinguished from those who gathered round him: they were the
gawm, or, with intimations of higher standing, his companions
(ashab). The circular shape of such groups generated the alternative
term halga and the verbal form tahallaga. The dominant term for
discussion is hadith, verbs haddatha and tahaddatha; less common
is kallama and its derivatives. To broach a subject for discussion
was dhakara or dhakara.

The juristic texts provide significant exemplification. “Umar b.
Dharr said, We sat with Abi Ja‘far (jalasna ila) . . . and one of the
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gawm asked him.? ‘Ata’ b. Abi Rabah reports, We were sitting
with Ibn “Abbas (kunnd jalusan ‘inda) . . . when onc of his
companions said (fa-qdl{l la-hu ba‘du ashabi-hi) . . * Onc of Ibn
Mas'ud’s julasa’said . . .7 Hajjaj b. "Umar was sitting with Zayd b.
Thabit (jalasa ‘inda) . . . Asked about something, Zayd invited
Hajjejj to give his opinion. God forgive you Zayd, said Llajjaj; we
sit with you (najlis ilay-ka) to learn from you (i.e. not to gm our
own views).® “Amr asked ‘Ata’ about something and one of the
qawm interrupted (rajul min al-gawm). From “Umayr b. Sa'd al-
E\Jakhu’I: I was attending a majlis (kuntu fi majlis) at which was
Ammar b. Yasir, who proposed for discussion (dhakara) such and
such a problem.” Ibn "Umar posed a problem to the Prophet of
God (dhakara li-rasal Allah).® “Urwa b. al-Zubayr reports, We
were discussing that which occasions wudi’~—rtadhikarna ma
ivakz?n min-hu al-wudi’.? Sa‘id b. al-Musayyib said to his compan-
ions (ashab), What do you say about such and such? The gawm
were silent—sakata ’l-gawm.'’ Tbn al-Qasim saw Malik on a
Friday, while the imam was in the pulpit, still sitting; Malik and his
companions were in a halqa—wa-Malik mutahalliq fi ashabi-hi.
Malik was discussing something and did not stop his discussion—
yatahaddath wa-la yvaqta“ haditha-hu. Malik informed Ibn al-
Qasim that he had seen some of the ahl al-ilm in the past sitting in
a halqa on a Friday and engaged in discussion (yatahaddath)."!
The term hadith meant the process of discussioﬁ, but also a
segment or item of transmitted information, or a precedent. Its
meaning overlaps with the word athar. With reference to a number
of Companion hadith, Shaybani stated that Malik himself had
transmitted these hadith (ahadith); so how, he asked, can these
athar be abandoned, when dathar of a similar kind are not
abandoned.'” Here, hadith and athar are synonyms; it is probable
that hadith is the less specific term: Malik has transmitted these
segments of information, so how can they, qua precedents (athar),
be neglected? Technical use of the verbs kallama and takallama
can just be discerned in juristic texts. Malik was approached about

3 Aba Yasuf, Kharaj, Rahbi, 1. 607-8/Bula 1.10 (which gives ina
for “‘Umar b. Dharr). ‘ &3 hich gives “Amrb. Dinar

* Shaybani, Muwatta®, 48. ® Ibid. 182.
¢ Ibid. 184. 7 Both ibid. 37. S Ibid. 45.
‘l’ Malik, Muwatta’, Bab al-wudii’ min mass al-farj.

' Sahnan, Mudawwana, i. 37. ' Ibid. 148.

* Shaybani, Kitab al-Hujja, i. 67.
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something=—>kullima fi dhalika."> The locution takallama bi-’l-
islam meant to be or become a Muslim."*

The North African biographical material confirms and to a
degree extends this vocabulary. The Amir Ziyadat Allah b.
Ibrahim b. al-Aghlab was jalis with a number of famous fugaha’.
After a time, the participants, the gawm, decided to leave-—ardda
l-gawm al-giyam, i.e. they ‘stood’ after sitting.'” Aba Haytham al-
Lu’lu’t and Dahyun sat with (jalasa ila) Abu Talib al-Abzari in
his haniit, his booth in the market. They were joined by Yahya b.
Salam who imparted his learning—dhakara haditha-hu."® Sa‘id b.
Muhammad b. al-Haddad had ‘sat” with the people of Qayrawan
since reaching maturity—jalastu al-nas bi-hadha ’l-balad:'” he
means of course that he had played an active part in their
discussions. When Abu al-Rabi® proposed a solution to a problem,
of which Sahntn disapproved, he (Sahntn) turned to the ahl al-
majlis and denounced it as a trick, a hila. '% The word ga ‘ada, like
its cognate jalasa, also functioned with some formal resonance.
‘Abdallah b. Abi Hassan took his place (ga‘ada) at a session of
scholars held at the Aghlabid court.'” No one was fonder of
{talking in] a session, a majlis, than the son of Sa‘id b.
Muhammad; when he took up his place (ga‘ada maq‘adan) no one
else desired to speak.”’ Muhammad b. “Abdis was found one day
sitting modestly and off-centre in his own majlis—ajidu-hu qad
jalasa . . . mutawadi‘an za’ilan ‘an sadri majlisi-hi. You could not
have told that he was sahib al-majlis. This same Muhammad b.
‘Abdus, having gone on pilgrimage, never listened again to a
‘speaker” (mutakallim) on problems relating to pilgrimage [or fear
he might hear something that would cast doubt on the efficacy of
his own achievement.?! Asad b. al-Furat was holding forth one day
(haddatha bi-hadith) concerning the vision of God on the last day,
when Sulayman al-Farra®, sitting at the back of the majlis (fr
mu’akhkhar al-majlis), interrupted (takallama).” Abu ’l-"Abbas,

13
14

Sahntn, Mudawwana, i. 87.
Ibid. 178—9; cf. Shafi'i, Umm, i. 168.7/147.27.

5 Abi "I Arab, Tabagat, 86.

' Ibid. 100 and 114; note that hadith herc does not mean a scgment of
information, but the process of talking: dhakara haditha-hu, i.e. he gave of his
skills, he produced a discussion; he did not produce a hadith, meaning a single item
of transmitted information with an isnad.

7 1bid. 104. 1% 1bid. 124-5. ' Ibid. 88.

2 Ibid. 151. 2! Ibid. 133. 2 Ibid. 82.
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Qadi of Qayrawan, used to gather people of opposed views in his
majlis and encourage them to debate—~kdana yajma u ft ma]/m -hi al-
mukhtalifayni wa-yughri bayna-huma fi l-mundzara.~

The terminology of the discursive process is consistent and
continuous as between the juristic texts of the mid-third century
and the biographical material of the early fourth century. 'This is
an important control on our use of the later texts. which in many
different ways read the past according to the norms of their
present. The term nazara meaning to engage in formal debate is
not (as far as I have found) attested in juristic works. 'This may be
an accident, but it implies a refinement of jurisprudence into a
public art form and is likely to reflect a process of development
that took time. It is furthermorc characteristically a court activity.
In addition to the example above: when "Abdallah b. Abi Lassan
visited the governor Ziyadat Allah al-Aghlabi, he found Asad b.
al-Furat and Abu Mihraz debating (vatanazarani) the question of
intoxicating liquors. The Amir invited "Abdallah to take part in
the debate—nazir anta.** Formal public debate is a standard
feature of juristic activity in the classical period. The references
here demonstrate the emergence of this activity which, with its
significant stress on display, should be distinguished from the
discursive process in general.

It is frequently possible to discern the etiquette of discursive
sessions. Muhammad b. "Abdaus, we have seen, sat modestly and
off-centre in his own majlis, implying that the norm was otherwise.
Isma‘ll b. Rabah al-Jazart attcnded the halga of “Abdallah b.
Wahb, wearing a tallis—a sack. He was not invited to the front. So
he shouted from the back ot the halga, Is it because of my dress
that I am kept at a distance? Ibn Wahb shouted back, Come here,
come close. Isma‘il approached so near their knees touched.?
The story is intended to convey a message about the irrelevance of
styles of dress, possibly of poverty, to scholarly status. But it shows
also that the rank of scholars was normally marked by their
position within a study circle.

Discussion took place in the mosque, but also, evidently, in a
market booth, at the court of a ruler, and, perhaps, at a private
house.”® The mosque was undoubtedly the norm. Isma‘il b. Rabah
was listening to Sahntn (vasma'u ‘inda) in the mosque when he

23 Ibid. 136-S. > Ibid. 88. 2 Ibid. 67-8.
“* Ibid. 87-8, ad Malik.
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saw a tailor sewing right there in the mosque. He asked Sahnun if
this was permissible; on receiving a negative reply, he threw the
tailor out.?” Sahniin drove the heretics from the Friday mosque in
Qayrawan: several different groups had held halgas there.*®

The Kitab al-Bayan of Jahiz, a work no more than incidentally
concerned with figh, reflects the same oral culture. Its technical
terminology is broadly the same as that of the juristic and
biographical works. The main locus of oral activity is still the
mosque (though that activity is not necessarily devoted to religious
or juristic topics). Ibn al-Sammak began ‘talking’ one day—ja‘ala
yatakallamu—while a slave girl listened to his speech (kalam).”
Rabi‘at al-Ra’y, the jurist of Madina, was talking one day and
went on and on (kana yatakallamu wa-akthara).*® Fadl b. ‘Tsa al-
Raqqashi was a fine talker and story-teller (kana mutakalliman
gassan mujidan). “Amr b. ‘Ubayd, Hisham b. Hassan, and many
fugahd’ (meaning wise men, not jurists) used to ‘sit’” with him—
jalasa ilay-hi.*" *Abd al-Samad talked (takallama) for three whole
sessions (thaldthat majalis tamma) about the creation of mos-
quitoes.*” Ragaba b. Masqala was invited to a majlis to talk in it—
li-yatakallam fi-hi.** Tyyas b. Mu‘awiya came to a halga—one of
the halgas of Quraysh in the mosque at Damascus.™ He
dominated the session—istawla ‘ala “l-majlis. You come to us in
the dress of a beggar and speak with the speech of kings—
tukallimu-na bi-kalam al-muliik, they said to Iyyas. Muhammad b.
Hafs, a man of great knowledge and transmitted wisdom (kathir
al-‘ilm wa-"l-sama’) could be found in his halqa at the mosque.™ A
Syrian said, 1 was in the halga of Abii Mushir at the mosque in
Damascus when we raised the topic (dhakarna) of speech and its
genius, of silence and its nobility.*® Maymiin b. Siyah, when he sat
with a group—jalasa ila gawm, used to say, We are a people far
from home, so provide us with discussions that we can delight in—
haddithii-na ahadith natajammalu bi-ha.>” The diverse segments
that make up Jahiz’s work confirm his sense of the oral
background to his work, being introduced by the usual terminology
of oral transmission: gala, rawa, haddatha-ni, khabbara-ni, etc.

27 Abi ’l-‘Arab, Tabagat, 68. 28 Ibid. 102.
2 *Amr b. Bahr al-Jahiz, Bayan, i. 104. * Ibid. 102.
31 Tbid. 306. *2 Tbid. 308. 33 [bid. 174.
3 Tbid. 8. * 1bid. 102. 3 Ibid. 264.

37 Ibid. 259.
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The Kitab al-Bayan is a characteristic work of adab, conforming
to the pattern of the educational miscellany. It gathers under
broad thematic headings discrete segments of material (poetry,
tale, anccdote, apophthegm, joke) and by contrived juxtaposition
(the long and the short, gross and refincd, general and particular,
etc.) aims to edify, instruct, and delight. But it also imitates
reality. It is, paradoxically, a written re-creation of the oral milieu
which engendered it: a session, a majlis, where the to and fro of
discussion is enacted by historical and contemporary characters
from the time of the Prophet onwards. (The subject-matter of the
discussion is discussion itself, its virtues and vices, its desirable and
undesirable qualities.) There is no obvious reason for doubting
what the terminology signals throughout, namely that, in some
sense, the origins of Jahiz's material are oral. But this is not to
concede much, for this oral milieu is not one where the
participants are necessarily incapable of reading and writing.

In presenting the material utilized in this and in the immediately
following Sections, it is not intended to imply that the particular
events and characters were historically thus; rather that the
concepts and terminology represent the situation as it was in,
roughly, the first half of the third century—during the period of
growth and emergence of the earliest juristic texts, the period also
of Jahiz’s early work. It is the world picture which is at issue. It is
further denied that any consideration of the biographies or
biographical anecdotes according to the chronological ordering of
the characters would reveal anything about the historical develop-
ment of social institutions or ideas in the third century. Principles
and processes that emerged in the fourth century and later were
likely to be attributed to prestigious early figures, and might be
used interpretatively to elucidate a biography or explain a written
text.

IT1

Books were an intrinsic part of third-century culture though their
value and their production were, at least at first, secondary to the
process of oral transmission. Such as existed were for the most part
private notebooks. In the Tabagat the word sama‘ takes on a
technical colouring implying just such a work, a private written
record of a master’s dicta. Khalaf b. Muhammad had a sama” from
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so-and-so—kana la-hu sama“ min . . % And Muhammad b. al-
Hakam had a sama“ from a number of people—la-hu sama“ min
‘Abd al-Rahman wa-Malik wa-Ibn Lahi'a.?® Abi ’l-Kharija was
seen with a sama“ from Malik written out (mudawwan) like the
sama’s of Tbn al-Qasim and Ashhab—ra’aytu li-Abt ’I-Khdrija
samd‘an min Malik b. Anas mudawwanan ka-sama“ Ibn al-Qdsim
wa Ashhab.*” Tbn al-Qasim and Ashhab are, of course, two of the
major sources for the Mudawwana; it was their sama‘'s—written
works or notebooks bearing their name—which had been utilized
to derive many of the segments in that work.

The existence of a sama‘ from A or B does not imply that A
or B had produced that work; it means at best that a listener had
made notes on what he had heard from A or B. Bahlil b. Rashid
proposed to his companions that they should visit Aba ’I-Kharija
who had brought the Jami® of Sufyan, in order to hear it from
him.*' The word Jami® here is a substitute for sama’ (Abu ’l-
Kharija had a sama‘ from Sufyan). There may have been a text
with this title circulating at the time the Tabagat was produced.
However, if Aba ’1-Kharija transmitted material from Sufyan, the
material would undoubtedly have been his own selection and
recording of Sufyan’s dicta. It is possible that just as the word
Muwatta’, applied to the dicta of Malik, did not necessarily imply a
published book, but rather any recording of Malik’s system, so the
word jami‘ functioned for Sufyan. In any casc somc people
doubted whether Abi ’1-Kharija’s sama“ or jami’ from Sufyan was
a genuine and reliable transmission. A certain man asked Abu ’l-
Kharija, Did you [really] hear from Sufyan? Abi ’I-Kharija
became angry, his face swelling like a Berber’s. Yes, 1 heard from
Sufyan, he said, I heard from Sufyan.*> Modern academics are not
the only ones who have doubted whether the circulation of
notebooks was an adequate guarantee of reliable transmission.

1t used to be said that in the books (kutub) of “Awn b. Yusuf al-
Khuza'i the phrase haddatha-ni implied sama’ whereas akhbara-ni
implied ijaza. The distinction involved herc was explained through
an anecdote about Bakr b. Hammad. When Bakr had finished
reading the books of Ibn Wahb to “Awn, he (Bakr) asked him
(‘Awn) about the nature of his sama“ from Ibn Wahb. The
situation here is that Bakr is a student with “Awn. He has heard

¥ Abu - Arab, Tabagat, 116. 9 Ibid. 74.
40 Ibid. 72. 41 Ibid. 72. + Ibid. 72.
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from “Awn his transmission from Ibn Wahb and made notes. Bakr
now reads his notes back to his teacher, "Awn, and asks about the
nature of the transmission from Ibn Wahb to "Awn. "Awn replied
defensively, Has anyone being impugning mc—a-qala ahad fi-na
shay’an? He then swore a great oath, May God negate his striving,
his fasting, his prayer, and all his activities if he had received this
material in any way other than through gird’e: he had read it
[back] to Tbn Wahb, who had [previously]| rcad it to him. This
story derives its point from the currency of suspicions that some
people had developed notebooks which did not reflect genuine
transmission. What was here being implicd was that a complete
formal system of book production was in place at Ibn Wahb’s time.
Ibn Wahb had a fixed textbook; he read it to his pupil who took it
down verbatim; the pupil then read it back to thc master who
checked it against his own copy. This is an elaborate justification
of a book or books bearing the isnad, Bakr—"Awn—-lbn Wahb. It
cannot be accepted as a correct reflection of book production in
Ibn Wahb’s time: it reflects a system that grew up in the middle
and later decades of the third century, a system that responds
precisely to the problems of abuse attendant upon an earlier
system of private transmission.

When ‘Awn insisted that he had heard his material from Ibn
Wahb gira’atan, he affirmed at the same time that had it been a
matter of ijaza he would have said so. Here, ijaza implies an
inferior mode of transmission. The implications of that mode are
indicated in the following. A man approached Ibn Wahb with his
books (kutub) in a sack, saying, These are your books. Have you
checked and compared—sahhahta wa-gabalta? said Ibn Wahb.
Yes. Go then and transmit them (haddith bi-ha) for I give you my
permission (ajaztu la-ka). Malik, it is said, acted in the same
way.*

The distinction between giraa and ijaza, and the whole
programme of checking and comparing, should be understood as a
part of the developed system of book production, here backdated
to Ibn Wahb and Malik. The reality of the carly situation was that
the owner of a notebook controlled its contents. Interested partics
wrote down their sama‘ from so-and-so. There is no reason to
suppose that one man’s samd ‘ would be the same as another’s from

43 Ibid. 105~6.
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the same master. It is perfectly possible that two listeners at
the same majlis would take notes on different dicta; they might
record them more or less in their own words; they might even read
them back to the master—these different notes—and get his
approval. In the end they would be preserving and transmitting
their own material, not a ‘book’ by the master. It is the
transmitters’ authority or artistry that might eventually precipitate
a real fixed text attributed to a named master. Between a first
notebook and an achieved fixed text there might be many stages.

Books and notebooks were, of course, transferable, as were
their contents. Muhammad b. al-Harith al-Khushant, final compiler
of Abu’l-"Arab’s Tabagat, found in the book (kitab) of Dahman b.
al-Mu‘afi such and such an anccdote.* The Tabagat itself was not
originally a published text. Al-Khushant, the final editor, acquired
it (no doubt in its unique copy) from Abi ’l-"Arab and added his
own material. Sahniin saw a book in the hands of his students
(talaba) in which there was a hadith from Ibn Razin from
‘Abdallah b. Nafi". Sahniin summoned Ibn Razin and asked him
whether he had heard from (sami‘a min) Ibn Nafi'. Ibn Razin
confessed to economy with the truth and was accused of forgery
(tadlis). What scorpions will come out of the woodwork when 1 am
dead! said Sahnun.* But the scorpions in the woodwork were a
part of the human situation and should not be forgotten by modern
scholars who might wish to portray, perhaps, the real Malik and
his jurisprudence. Even that story about Sahntn is not an accurate
reflection of his time. The word ‘students’ (falaba) is not a term
used at that period to describe participants in a session. Only later,
with the formalization of the social status and the qualifications of
the juristic class, did there develop an institutional relationship
between teacher and student, together with an increasing currency
of books. The sahib majlis with his julasa’, or ashab, or gawm was
participating with his peers in a discursive activity. He was not
engaged in a training programme for youths. (If they wanted to
learn, they sat no doubt at the back, while the acknowledged
elders sat at the front, their knees touching.)

Muhammad b. Ibrahim b. ‘Abdus had a book which he named
the majmii‘a or Collection—Ila-hu kitab samma-hu al-majmii‘a. He
had compiled it on the subject of figh according to the opinions

* Abu ’I-"Arab, Tabagat, 106. * Ibid. 119.
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(madhahib) of Malik and his companions.*® He had compiled it,
not Malik. "Abd al-*Aziz b. Yahya al-Madani hecard from Malik—
his muwatta’ and other things—and heard also from al-Layth, Ibn
Darawardi and others. He recited his books only from memory—
wa-kutubu-hu innama amla-ha min hifz. Muhammad b. Sahnin
amongst others heard from him-—sami‘a min-hu.*’ The muwatia®
of Malik here refers to the law propagated by him and not to a
specific book. It is difficult to think what is implicd by the
suggestion that a man recited his books only from memory: what is
recited from memory is not a book in the usual sensc of the word.
It is likely that "Abd al-"Aziz heard from Malik and transmitted
what he liked, or remembered, or thought he had hcard; that
those who in turn heard from him made notes and that these notes
are the ‘books’ of “Abd al-"Aziz. Reference to books, then, is not
infrequent in the North African biographies though little enough
when compared with the ubiquitous reference to oral transmission.
The handful of references that suggest a formal system for the
transmission of fixed-text books reflects the later rather than the
earlier decades of the century. Private records of auditions
(sama‘), on the other hand, certainly predated the Mudawwana
and are likely to have been a consistent feature of literary life from
the early to the later part of the century.

In the Ta’rikh al-‘ulama’ wa-"l-ruwar li-’I-ilm bi-’l-Andalus of
Ibn al-Faradi, the same picture is presented of an essentially oral
world of cultural activity, with a single dominant authoritative
canon, the Mudawwana of Sahnin, and a large circulation of
private suma“ works. Many of the latter were eventually gathered
into a compendium known as al-Mustakhraja min al-asmi‘a, The
Selection of Sama‘s, associated with the name of Muhammad b.
Ahmad al-"Utbi (d. 255). This is an Andalusian work, apparently
the product of an initial collection made by “Utbi during his travels
to North Africa. The collection acquired considerable fame and
prompted a major commentary as late as the sixth century by Aba
I-Walid Ibn Rushd (d. 520), grandfather of the philosopher Ibn
Rushd. The final edition of the Mustakhraja is likely to represent a
slightly later period than the lifetime of ‘Utbi. According to Ibn al-
Faradi, the editing of the accumulated material took place at the
hands of “Abdallah b. Mahmud al-A‘raj (d. ¢.310) who divided it

 Tbid. 133. 7 Ibid. 78.
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into chapters following the pattern of the Mudawwana.* Formally
the material in this work is not substantially different from that of
the Mudawwana and neither its origins nor its relatively early date
need be doubted. Dominated by ra’y and giving expression to a
huge variety of conflicting opinions, most of them going back to
Malik, the work was not admired by those who followed Ibn
Waddah. The Mustakhraja is full of mistakes, said Ibn Waddah*
(for whom see Ch. 2, Sect. VI).

While it would be an interesting and possibly valuable academic
exercise to attempt to recover a series of sama‘s from Ibn Rushd’s
commentary, the task need not be undertaken here. The effort
behind the work confirms that private sama‘s were the dominant
form of written jurisprudence in the middle years of the third
century. The creation from these of major compendia is exemplified
in the Mudawwana and in the Mustakhraja, the former initiated by
Sahnin and acquiring institutional backing, the latter retaining the
character of a private initiative.

In the Kitab al-Bayan of Jahiz, the ubiquity of notebooks as an
adjunct to participation in oral activity is confirmed. The best of
gifts, said Fudayl, is a saying of wisdom (kalima min al-hikma),
which can be memorized and passed on. Juxtaposed to this, Jahiz
offers the anonymous, A man writes down the best that he hears,
and he memorizes the best that he writes down. And, Make that
which is in your books a treasure stored, that which is in your heart
(i.e. memorized) ready money—ijal ma fi kutubi-ka bayta malin
wa-ma fi qalbi-ka li-’-nafaga. A Bedouin disagreed with this
sentiment: a word preserved in your heart is better than ten in
your notebook—harfun fi galbi-ka khayrun min ‘asharatin fi
tumari-ka.>" In comparing the rhetorical abilities of 1bn al-Zubayr
with those of Sa'id b. al-"As and his son, Jahiz expressed his
surprise that the words of the former had filled the notebooks of
the learned—anna Ibn al-Zubayr qad mala’a dafatir al-‘ulama’
kalaman—while of the latter they had preserved almost nothing.”'
The world of oral culture no doubt had its illiterates, whose artistic
skills would not thereby be diminished, but precisely at the

* Thn al-Faradi, Ta’rikh, ii. 8§ (no. 1104) for ‘Utbi; i. 260 (no. 665) for
‘Abdallah.

49 1bid. ii. 8. The material of the Mustakh-raja can be found in Muhammad b.
Ahmad Ibn Rushd’s Bayan.

0 Jahiz, Bayan, i. 258. 31 Ibid. 314.
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moment when that culture became reflected in written works that
have been preserved, it was a culture of private notebooks.

It must suffice here simply to affirm that a major immediate
source of Jahiz’s material is private notebooks, his own or other
people’s. He had access perhaps to some public (published) works
but the majority even of these would not be authored works.
When we learn of Khalid b. Safwan that he was a man of cloquence
and that his skills were reflected in a book ‘which circulated
amongst the (professional) copyists’—kitab yadir [t aydi al-
warrdgin®*—(meaning that they copied it on spec in hope of a
sale), we must not imagine that Khalid had produced the book;
nor even that the book which circulated was a stable text free from
cmendation, omission, addition, or creative rewriting. There was
no one in charge. Jahiz himself must be recognized as (not the first
but) amongst the first to control the production of books: his
material was gathered, selected, and organized by a single author,
self-consciously aware of an artistic task, which was also a financial
one. He had the intention of producing copies that would preciscly
replicate his finished work and he employed copyists to this end,
intending also to secure profits, directly and indirectly, from this
authorial activity.

It will be convenient at this point, pre-empting a more detailed
analysis of Ibn Qutayba’s euvre, to illustrate from his Kitab al-
Ma‘arif the exemplary fate of some private notebooks and the
casual approach to transmission of some private scholars. Sufyan
al-Thawrt bequeathed his books to ‘Imara b. Yusuf—awsa ila
Imara b. Yuasuf fi kutubi-hi. ‘Ilmara wiped them clean and burned
them-—maha-ha wa-ahraqa-ha.™ It is possible that Ibn Qutayba
derived some satisfaction from the thought that the books of one
whom he classified with the ashab al-ra’y (implying disapproval)
were burnt. But it was a waste; writing materials, whether vellum,
papyrus, or even paper were all capable in varying degrees of
being cleaned and reused. This was the likely fate of most private
notebooks—unless indeed they contained some items that appealed
to the new owner. These would be transferred to his own
commonplace book. Ibn Qutayba tells us on the authority of Abu
Hatim that Abu Qulaba bequeathed his books to Ayyiib. They
were brought from Syria and transferred to Ayyub with the result

32 Ibid. 340. > *Abdallah b. Muslim Ibn Qutayba, Ma‘arif, 218.
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that ‘thcy got muddled up with what I had heard from him
directly’ —fa-khalatat ‘ala ba‘di ma sami‘tu min-hu.> Ayyib, it is
cvident, did not keep the ‘books’ he received separately from the
material he had heard orally from the same master. He copied the
material he liked into his own notebooks and subsequently could
not distinguish the different origins of these materials. Also from
Abi Hatim: When Qatada delivered a good talk (haddatha bi-I-
hadith al-jayyid) and then went on to something new, Shu‘ba ran
after him (‘adawtu wara’a-hu = hurriedly wrote down what he had
heard) so that Qatada should not forget, for he (Qatada) used to
rely on memory and not write down—/i-anna-hu kana vahfaz wa-
la yaktub >® It was Shu‘ba who passed judgement on the dicta of
Qatada and decided what to write down and what not to write
down; it was Shu‘ba who produced Qatada’s book.

Whether it actually happened thus with these characters is
immaterial. What we infer is the same as that we inferred from the
Miliki biographies, the same indeed as we might infer from the
actual forms and structures of early figh: books were originally the
product of followers, not masters. Books then circulated and were
destroyed, but not before their contents had been ransacked and
transferred to other notebooks. In the process of circulation, the
form and contents of particular items were liable to change. Not
every keeper of a notebook was equally scrupulous. Wagqidi is Ibn
Qutayba’s source for the following. Ibn Jurayj went to Hisham b.
“Urwa and said, The notebook (sahifa) you gave to so-and-so, is it
your hadith? Yes, said Hisham. Subsequently Wagqidi overheard
Ibn Jurayj transmitting information in the form haddatha-na
Hisham. lbn Jurayj was thus claiming to have heard directly what
he had found in a notebook belonging to a third party. He had
admittedly made an extremely perfunctory check with the alleged
source of this material, but he had certainly not heard it from
Hisham. Ibn Jurayj explained his conduct: People are indeed at
variance on a sehifa if, having taken it away without reading it (sc.
back to the owner), one then transmits it in the form uhaddith. But
if one reads it (back to the owner), it is the same as hearing (from
the master) directly—huwa wa-’l-sama‘ wahid.”® This was a very
cavalier attitude to notebooks. In telling the story Waqidi was
destroying the credibility of any isnad exhibiting the link Hisham

j4 ‘Abdallah b. Muslim Ibn Qutayba, Ma‘arif, 197.
> Ibid. 203—4. 3¢ Ibid. 214.
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b. ‘Urwa-Ibn Jurayj. Nothing follows from this story about the
time of lbn Jurayj. Since Wagqidi died in 207 and could not
therefore be a direct transmitter to Ibn Qutayba, we cannot even
be sure that this is genuinely Waqgidr's material. Somcone,
however, was determined to impugn Ibn Jurayj, for Ibn Qutayba
reports also the following, again from Waqidi. Ibn Jurayj asked
Abu Bakr to write out some of his better hadith-- ahadith min
ahadithi-ka jayyada. Abu Bakr wrote out a thousand and handed
them over; neither did Abu Bakr read out the material nor did 1bn
Jurayj read it back to him. Subsequently Waqidi saw that Ibn
Jurayj had entered into his books (qad adkhala [T kutubi-hi) many
ahadith of the form haddatha-ni Abii Bakr.”” 1t is probable that
again the intention is to cast doubts on isndds cxhibiting the link
Abt Bakr-lbn Jurayj. The stories, however, reveal the practices
of the third century; in good faith or in bad faith transmitted
information was likely to claim pedigrees that it did not deserve.
People would read to Ibn Lahi‘a hadith that were not his, and he
would keep silent—implying acceptance. Someone spoke to him
about this. What fault of mine is this? he replied; they come with a
book, read it to me, then go away again. If they asked me, I would
tell them it was not my transmission.™

The social response to these phenomena was naturally that the
system developed controls. The master might check material
transmitted in his name by insisting that the contents of a
notebook be read back to him. When this proved an inadequate
control, then the master was likely to take full control over
production and transmission; he would compose his book in
written form, read it out to his students, and require them to read
back their notes to be checked against his original. Some
authorities had secretaries; professional scribes (warrdq) emerged;
a formal system of checking and correcting (rmuqabala wa-tashih)
developed. Thus did authors and real books—multiple editions of
precisely the same text—enter the world of Arabic literature,
rather later, probably, in figh than in adab. The process was slow
and uneven. Some of the first ‘books’ were perhaps personal
collections, irregularly derived from all kinds of sources, through

57 Thi
Ibid.
** Ibid. 221. Sec further al-Qadi ‘lyad, Al-llma’, for the classical system of
tcaching and transmitting texts.
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perhaps generations of notebooks, finally crystallized as, say, the
Jami© of Sufyan al-Thawri.

The transition from a predominantly oral milieu to a book-
dominated milieu was effected in the course of the third century,
through the mediation of notcbooks. The process was no doubt
unecven, the situation different in different geographical areas and
in different areas of scholarly and artistic activity. In the world of
figh, in North Africa, the complete absence of any established
written juristic work prior to the emergence of the Mudawwana
confirms that private notebooks and a concomitant stress on oral
activity had been the norm. It is easy to postulate, more difficult to
prove, that the emergence of notebooks was itself a sequel to a
period when oral law without written aid had been the norm. In
Iraq, in the field of adab, the gradual transition from notebooks
that were an aid to participation in oral creativity to notebooks
that made some claim to being finished works of written art may
have preceded the life of Jahiz. But the uncertainties of attribution
and dating in the field of early Arabic literaturc suggest that this
transition was, at best, a slow and uncertain process. Even
conceding all the marginal and doubtful cases, it is safe to assert
that the Arabic language, prior to 200, did not have a significant
established canon of written literature. In a context where the
surrounding communities were the proud and conscious bearers of
a diverse written culture (though not nccessarily in the language
they habitually spoke) that was perceived as a weakness, giving
rise to the cultural polemic of the Shu‘ubiyya (below, Sect. V).

The result of the cultural transition, which I have located
primarily in the third century, was of course a change in the nature
of public authority, not just in the world of figh. The broad
processes of oral transmission which were directly responsibie for
some of the material that became written in the early decades of
the century suffered a decline in prestige. The focus of public
concern moved to the transmission and preservation of written
material and to the transfer of such material into orderly, and if
possible artistic, structurcs. Whereas the bearers of authority in
the Arab-Muslim cities of ¢.200 were primarily engaged in an oral
activity and were at least not handicapped by illiteracy, this could
not be affirmed of the period c.300 (though indeed it seems likely
that the liveliness of the oral milieu continued: some disciplines,
for example those associated with zuhd and tasawwuf, emcrged
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only later into written forms). The process and the direction of
change seem clearly marked in our texts, but the dating is
admittedly uncertain and subject to many constraints.

v

Early juristic material does not identify the social status of its
named tradents. Authorities in the Mudawwana arc variously
referred to as rijal al-im.>” ahl al-im." the wlama,”' the
fugaha’** the fugaha’ and the ‘wlamd’.*® 1bn al-Musayyib, 1bhn
Yasar, ‘Umar b. "Abd al-"Aziz, and Yabya b. Sa'id simply as
names appear in a list.”* There are no clues to indicate that one in
this list was first Governor of Madina and later Cahliph in
Damascus. The Hanafi books, owing probably to an accident of
style, show a marked preference for the term fugaha’” but
equally fail to provide any background information on social
origins.

The Tabagat is more suggestive: in so far as it mentions the
social class of its characters it confirms that these experts in the law
might come from any and every background. Yahya b. Sulayman
al-Kharraz, noted for his knowledge of arithmetic, was invited to
join the diwan, that is, the local chancery.®® ‘Abd al-‘Aziz b.
Yahya al-Madani was an itinerant merchant who came to
Qayrawan with musk, intending to sell it, but refrained from doing
so when he discovered that the local governor claimed sole rights
to buy this substance.®” Abii Dawad was an ‘afrar, dealer in
medicinal drugs and perfumes.®® “Awn b. Yusuf used to sell linen
(kattan) from his booth in the market.®” Abi Yahya Hammad b.
Yahya was a merchant—kana tajiran.” Ibn Nafi* was a goldsmith
or jeweller, sa’igh.”" We have scen other examples of authorities
who had a booth, a hanut in the market. The presence of artisans
of relatively low status is perhaps a little surprising, cven to the
transmitters. Marwan b. Abi Shuhma used to make mud bricks
with his own hands—kdna ya'mal bi-yadi-hi al-tiih. He would give
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Sahntn, Mudawwana, v. 5. Ibid. vi. 52 and g7; 21.
Ibid. vi. 105. > Ibid. v. .

%3 Ibid. ii. g7. o4 Ibid. v, 10.

%3 ¢.g. Shaybani, Muwatta’, 53, 94 and passim. Sce also the works of Tahawi,
discussed at Ch. 9, Sect. II and Ch. g, Sect. IV.

" Abu ’I-"Arab, Tabagat, 9o—1. 7 Ibid. 78.

% Tbid. 117. * Tbid. 105. 7 Ibid. 118. ' bid. 119.
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away one third of his income as charity, devote one third to his
family, and with the remaining third he would buy clay for the
business.”” Ibn Ghanim was a qadi.”> So of course was Sahnin.
And some (but not all) of his predecessors as gadis were worthy of
recall as authorities.” “Abdallah b. Ahmad b. Talib became Qadi
of Qayrawan and held sessions in which he encouraged virtuoso
debate—yughni fi l-munazara.” Habib had charge of the mazalim
court under Sahnun (sahib mazalim Sahniin).”® Asad b. al-Furat
was put in charge of the army by an Aghlabid governor—walla-hu
‘ala 'l-jaysh—prior to its being dispatched to Sicily. Nothing in his
early career suggests that he was a soldier; it is likely to be his
organizational abilities that won him this post.”’

The Aghlabid governors are not amongst those who know the
law. They summoned the wlama’ when they were faced with a
difficult problem.” They invited the jurists to participate in
sessions at their court; and they might try to bribe the jurists to win
them to their side.”” They recognize the authority of the jurists,
but they are not of them.

The peculiar authority of governors and administrators perhaps
meant that, given the right circumstances and their active
participation in the processes of discussing the law, they might in
certain areas have disproportionate influence in formulating the
law. Such, however, was not inevitably nor even usually the casc.
When a mukatab (a slave in the process of buying his freedom by
instalments) of Ibn al-Mutawakkil died in Makka, leaving a part of
his mukataba unpaid, some other debts, and a daughter, the local
administrator was nonplussed and sent to ‘Abd al-Malik b.
Marwan. “Abd al-Malik instructed him first to pay off the debts,
then the remaining mukdtaba, and to transfer the remainder of the
inheritance to the daughter and other heirs. The story is recorded
in the Muwatta’ Shaybani and the Muwatta’ Yahya.®™ It does not
imply that the governor (habitually) made up the law but that in
this case his decision was thought to give satisfactory expression to
it. The solution was.recorded because approved.

Equally, possibly more, characteristic is the occasion when
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Malik was asked by the governor of Madina to reduce the number
of rak‘as performed during the givam (vigil) of Ramadan. 1
forbade him to reduce the number, said Malik—rnahaytu-hu an
yanqus min dhalika shay’an; this is the practice that I found the
people conforming to, it is ancient custom—al-amr al-qadim
alladhi lam yazal ‘alay-hi al-nas.®' The governor cannot change the
established law and must submit to the commands of a jurist.
Sahnan asked Ibn al-Qasim, with regard to straying camels,
whether Malik required the walr (the local governor) to sell
them—hal kana Malik ya'mur al-wali. Malik said, Straying camels
are not to be sold. He is also reported to have said that a certain
governor consulted him on just this matter and he gave him this
reply—istashara-ni, ashartu.® Governors consult the fuqahd’ in
order to discover the law or in the hope of finding a way round it.
Such are the implications of the early juristic texts, broadly con-
firmed in the biographical material (see above on the Aghlabids).

If governors did not make the law, they might none the less be
influential in so far as they too were thinking members of society,
capable of reflection on the known law. Some local authorities,
governors, judges, or administrators might win in their own right
the status of scholar or jurist; this they would do by participating in
the sessions of those acknowledged already to have this status.
When this happened their names appear in the named authorities
of this school or that. Marwan b. al-Hakam (as governor of
Madina) engaged in discussion with juristic authorities, even on
minor points of the law of purity.™®

The diffuse authority of the elders of the community—merchants,
traders, administrators, some artisans—who met in the mosque or
in the market-place to express their inherited wisdom and to
discuss the ancient tradition did not last the century. By the early
fourth century, sitting in the same mosques, and much less in the
market-place, were professional jurists surrounded by students.™

8 Sahnan, Mudawwana, i. 222. 5 Tbid., xv. 176~7.

8 Ch. 3, Scct. IV. It is important to note that the early works of figh do not
provide any evidence to suggest that caliphs as such were recognized as law-
makers. See Ch. 8, Sect. VL.

% Tt is not my intention to suggest that the older more informal system just
disappeared. It was marginalized. But the basic processes of informal social control
could and still can be found to dominate in areas where literacy, formal education,
and bureaucratic central control have not completely ousted them. Consider the
role of the elders in Al-Tayyib Salih’s Sudanese novella, ‘Urs al-Zayn.
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Increasing literacy and the attendant processes of professional-
ization were factors affecting not only the jurists. The biographical
material in Ibn Qutayba’s Kitab al-Maarif relates to the general
(oral, at least allegedly) transmission of Arab culture but it shows
the same sense of widely diffused social authority, effectively
captured already in Ibn Qutayba’s time by literateurs whose skills
were formal and literate. Though the information is presented
unsystematically, his characters too reveal themselves to be
administrators, merchants, and artisans. Isma‘il b. “Ulya® was one
of the notables (khiyar al-nas); he had charge of the mazalim court
at Baghdad. Muhammad b. ‘Abdallah al-Ansari®® also had a
period in charge of the mazalim. Waki* b. al-Jarrah® scrved in the
treasury, the bayt al-mal. ‘Asim al-Ahwal®® had charge of the
market administration, the hisba, in Kufa. Zayd b. Zari,™
following in his father’s footsteps, looked after the governor’s
militia, the shurta, in Basra. ‘Abdallah b. al-Mubarak” died
returning from a raid; he was perhaps a professional soldier. Of
merchants and traders we find a coppersmith, a dealer in herbs and
drugs, a seller of clarified butter, dealers in clothing and in cloths
(tayyalisi and anmati); also a teacher, a professional scribe, and a
secretary.”’ Of Khalid al-Hadhdha® (Khalid the Cobbler),”
we learn that he was so-called because he used to ‘sit” with the
cobblers—yajlis ila -hadhdha’in; or, possibly, because, having
talked (takallama) on an aspect of knowledge, he would say,
Follow this hadith—ihdhi ‘ala hadha 'I-hadith. Khalid died in 14},
but these comments are an effort to explain his name in a period
when it was no longer known why he had this name. Very possibly
he was a cobbler, but, by Ibn Qutayba’s time, it was not
immediately conceivable that a low-ranking artisan should have
status as an authority.

The movement of authority conceptually from an oral to a
written environment entailed its movement socially from a broad
spectrum of social classes to a narrower band of suitably educated
persons. Within the field of figh, the emergence of a literate élite

# Tbn Qutayba, Maarif, 221. 8 Tbid. 227. ¥ Ibid. 221.
ji‘ Ibid. 222. 8 Tbid. 222. % Ibid. 223.
Ibid., Azhar al-Samman, 224; ‘Affan b. Muslim al-Saffar, 228; Da’ad b. ‘Abd
al-Rahman al-"Attar, 223; Abu ’I-Walid al-Tayyalisi and Abt Da’td al-Tayyilisi,
227; Hajjaj al-Anmati, 227. Ma'la b. Asad was a teacher, 228, Adam al-"Asqalani a
scribe (warrdq), "Abdallah b. Salih sccretary to Layth, 228,
% Ibid. 219. o
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laying claim to special rights of guarding, interpreting, and
producing legal texts was not merely a literary phenomenon; for
the texts they guarded specified how people were to act and
implied wide social authority. The capacity of the law to change
and develop when it was frozen into words on paper (or papyrus,
or vellum) was not necessarily pre-empted, but the mode of
change was clearly different from what it had been when the law
was conscnsually worked out through discussion or when written
texts had only an ancillary role. The developing professionalization
of the juristic classcs was intimately related to their dexterity in
controlling written materials and committed them to a hermencutic
discipline which alone could validate and perpetuate their claim to
authority.

\%

The emergence of a distinguishable social class, the fugaha’, was a
phenomenon intimately linked to, and perhaps marginally later
than the ecmergence and individuation of a corresponding academic
discipline, figh. Demarcation of disciplines within the Islamic
cultural tradition was in the end a finely discriminating tool which
had social as well as academic implications. The Andalusian
Ta’rikh al-‘ulama’, depicting the life of Ibn Waddah, states that he
journeyed twice to the East, first in quest of the ascetic sciences
(zuhd and ‘ibada), secondly in quest of hadith.”® That separation
of types of knowledge and, by implication, of personnel reflects
educational practices in the time of the biographer and need not be
historically compelling for ITbn Waddah’s lifetime. The North
African Tabagat informs us that Sahnian met Ibn al-Qasim,
Ashhab. and others in the ficld of figh, in the field of hadith Sufyan
b. “Uyayna, Ibn Wahb, and others.” That of course is an inference
from the nature and contents of the Mudawwana and reflects the
trend towards academic specialization that characterizes a sub-
sequent period. The authority statements in the Mudawwana
(= hadith) are not so different from dialogue matcrial (= figh) as
to warrant assumptions about clearly demarcated disciplines (cf.
above, Ch. 1).

%3 Ibn al-Faradi, Ta'rikh, ii. 17 (no. 1130).
9+ Abu ’I-*Arab, Tabagqat, 102.
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The development of the terms figh and faqih from the general
connotations of ‘understanding’ to the specific connotations of
juristic understanding is well known”> and was not yet fully
accomplished in the ordinary literary Arabic of the early third
century. When Jahiz stated that ‘Amr b. “‘Ubayd, Hisham b. Hassan
and many fugaha’ sat with Fadl b. Isa, he was using the word
fugaha® to imply general wisdom and discursive skills, not
spectfically juristic skills. Even in juristic biographies, where
juristic connotations are necessarily implied, the term figh has a
double aspect, implying a skill (older usage) and a system. Sahniin
said of Bahlal b. Rashid that he was an upright man but did not
have as much figh (= juristic understanding) as others—Ilam
yakun ‘inda-hu min al-figh ma ‘inda ghayri-hi.”® But Aba Yahya
Hammad b. Yahya was the first to bring to Qayrawan the figh (i.c.
system) of “Abd al-Malik b. Majishiin.”’

A typology of early Islamic literature, though frequently
attempted, remains elusive, in part because of formal and
substantive overlaps (and in part because of problems in dating
and historical development). John Wansbrough, for whom typology
is a major analytic device, on several occasions has attempted to
define categories which will both catch and appropriately distinguish
the literature he studies. One of his most general approaches suggests
five kinds of linguistic material that represent early Arabic
literature: poetry, Qur’an, hadith, ayyam, and papyri. His
typology of exegetical literature (haggadic, halakhic, etc.) might
also be adapted and reused for general literary description; as
might his typology of confessional types (primitivist, scripturalist,
ritualist, etc.).”® I have attempted a refinement of Wansbrough's
exegetical types towards five instrumental and five ideological
structures: orthography, lexis, syntax, rhetoric, and allegory;
prophetic history, theology, eschatology, law, and tasawwuf. All
of these, it might be argued, exist in the Islamic tradition both as
(more or less) independent academic disciplines and as exegetical
modes.” The drawing of lines is not arbitrary and must vary
according to the intentions of the analyst or according to the
degree of focus on form as opposed to content. Nor is the task a

% EI(il), s.v. ‘Figh’.
7 Tbid. 118.

John Wansbrough, Studies, 9o and 119; Wansbrough, Milieu, 55.
Norman Calder, ‘Tafsir’.

% Abu’l-"Arab, Tabagat, 103.8.
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new one; it was already significantly advanced in the time of 1bn
Qutayba. In his documentation of the transmission of Arabic
culture (represented in the biographical accounts of the rabi‘an
and the ashab al-hadith in his Kitab al-Ma‘arif) he shows the
requisite analytic approach. Dawad al-Ta’i, to cite one example,
developed skills in hadith, figh, nahw, ayyam al-nas, and ta‘abbud "™
If the last four of those can be translated as law, grammar. history,
and asceticism, the problem that remains in completing the list
illustrates precisely the form v. content dichotomy.

Whatever the difficulties, it is at least clear that the differentiation
and delineation of academic disciplines, at a conceptual level, was
well advanced in the middle decades of the third century. That
these emerged out of an initially more homogencous cultural
matrix is perhaps the most likely supposition. (Wansbrough has
argued persuasively for the separate development of law and
scripture, the latter, at least in its canonical form, later than the
former, and product of popular liturgical and preaching activity.'"!
Separate development of literary forms, reflecting divisions of
class as well as Sitz im Leben, is not incompatible with a common
cultural matrix.) There are grounds for thinking that figh was the
first major discipline to acquire a separate identity and to generate
specialists who constituted a distinct social class. This development
may be detected in the different approaches to law by Jahiz and
Ibn Qutayba. In the large adab works of the former (the Bayan
and the Hayawan) jurists and juristic argument are firmly
cmbedded within the body of material that is deemed to constitute
general culture. In the works of the latter, a generation later, there
is suspicion and distaste for precisely this discipline, which is now
clearly a separate discipline. Expressly articulated in the Mukhralif
al-hadith, the distaste is also evident in the organization of
biographical material in the Ma‘arif. There, the three sequent
sections on Successors (tabiun), jurists (ahl al-ra’y), and trans-
mitters (ashab al-hadith)'”* are so organized as to mark the
deviation of the jurists from the tradition. Transmission was from
the Successors to the transmitters; the jurists, dominated by ra’y,
failed to take up and pass on the cultural baton.

9 Tbn Qutayba, Ma‘arif, 224.
1 Wansbrough, Studies, 170 {{. and Milicu, 78-8o.
192 Tbn Qutayba, Ma'arif, 186 ff., 216 ff., 219 If.
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Pace Tbn Qutayba, figh was not so far scparate from the general
stream of Arabic culture as to be immune to the developmental
processes to which the latter was subject. The ambition of adab to
contain and express the whole of Arabic culturc makes it a
convenient context in which to demonstrate what those processes
were. Four overarching issues, developing sequentially throughout
the third century and into the fourth, affected thc expression of all
aspects of Arabic Muslim culture. They are:

1. the recognition of a tension between transmission and
reflection, partially resolved by

2. acknowledgement of Prophetic authority as relevant to all
areas of cultural life; this in turn required

3. the elaboration of a theory of integral oral transmission. The
whole was guarantecd and justificd by

4. subsumption of cultural disciplines to the notion of scriptural
(Quranic) sanction. (The Islamic literary tradition of fafsir can be
described as the systematic comparison of the sacred text with
independent disciplines: orthography, lexis, syntax, ete.'™ The
effect is not simply to draw out the meaning or meanings of
Quranic locutions, but also—and possibly more significantly—to
demonstrate Quranic sanction for the disciplines.)
The tension between the notions of transmission (integral) and
reflection (creative) was articulated on more than one occasion by
Muhammad b. al-Harith al-Khushani, editor of the North African
Tabagat. He heard a certain shaykh who proposed (dhakara) the
superiority of figh (reflection) over much transmission and
gathering of reports—dhakara fadl al-tafaqquh ‘ala kithrat al-
riwaya wa-jam " al-akhbar.'™ He also records that when Simadiht,
who was acknowledged to be skilled in gathering transmitted
material (riwaya), came across a real dispute he never knew what
to do till he sought a fatwa or asked an authority—istafta wa-
sa’ala."™ Ahmad b. Muhammad used to ask Yahya b. ‘Umar
questions (rnasa’ily which he would then repeat on a second
occasion and get precisely the same answer with no differences in
wording or changes in ruling. Al-Khushani commented that this
showed stagnation in the reflective process, lack of range in
thinking, and an [unhappy] restriction to words memorized—

103 Calder, “Tafsir’.

" Abu I Arab, Tabagat, 106-7.
195 Tbid.
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rukiad al-nazar wa-qillat al-ijala li-’l-fikr wa- . . . l-igtisar ‘ala 'I-
magqal al-mahfuz."" The tension thus articulated was in fact never
resolved and is already present in the earliest layers of juristic
writing. Finally embodied in a standard series of technical terms—

igh, ra’y, nazar versus hifz, riwaya, hadith—it was at first a
Jiq Y, Z 112 )

disturbing, and consequently a productive, tension. A kind of
resolution was found in the backward search for authority which
culminated in the figure of the Prophet and in the notion of
Prophetic exemplum. That precipitated in time a (more or less)
fixed canon of authoritative literature (the collections of Bukhart,
Muslim, et al.), having the status of revelation and potentially
open to hermeneutic analysis. The tension, then, was between a
‘literal’ and a more or less avowedly interpretative approach to
revealed texts. Given the 200-year gap between the Prophet’s
death and the commitment to Prophetic authority, it will be
obvious why the jurists (and others) had to insist on and document
a period of integral oral transmission in the history of Arabic
culture. This is not an issue which affected only juristic or even
broadly theological matters: the whole of Arabic culture was
affected in varying degrees by these concerns, precisely in the
middle decades of the third century.

Consider for example some differences between Jahiz’s Kitab
al-Bayan and Ibn Qutayba’s ‘Uyuan al-akhbar. Both works are
made up of discrete segments juxtaposed, and grouped by
reference to broad thematic headings. In the former, the segments
are introduced by a large and varied terminology of oral
transmission. Amongst the authorities cited are the Prophet and
the Companions, who figure, without formal promotion, simply as
members of a larger galaxy of Arabic heroes. Citations are rarely
provided with isnads of any length, and when these do occur
they appear to be random and to bear no message. By contrast, in
Ibn Qutayba’s work, the term hadith and its derivatives are
significantly promoted to bear the primary burden of expressing
and defining the body of inherited material. Prophctic dicta are
consistently marked as high-ranking both by provision of a lengthy
isnad and by promotion to initial position in a chapter (bab).
Related high-ranking material deriving its status from propingquity
to the Prophet, for example, Companion material, is subject to the

196 Tbid. 134.
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same markers of rank and, in the introduction to babs, is likely to
appear in a conventional hierarchical order. The principles are in
fact the same as those used for the sequential ordering of material
in the Muwatta’ and in Khassaf's Akham al-waqf,"”” only more
loosely applied as befits an art-form in which heterogeneity is a
formal virtue. On a larger consideration of Ibn Qutayba’s work, it
will be seen that it reflects consistent elevation of the term hadith
to denote Arabic transmitted culture (the ‘Uyun and the bio-
graphical parts of the Ma‘rif), a special interest in Prophetic
hadith (the Mukhtalif al-hadith), a concomitant interest in the
Bedouin background to Arabic and Prophetic culture (A/-Shi'r
wa-"l-shu'ar@’), and an interest in Quranic language (the Ta'wil
mushkil al-Qur’an).""™ His literary production encapsulates the
cultural priorities of a century. It is just possible to suggest that the
whole of this literary achievement can be related to the movement
known as the Shu‘ubiyya, that is to acute cultural and literary
competition within the communities of the Islamic Empire in the
middle decades of the third century.'"”

In the ‘Uyudn, the terminology of oral transmission is common
(qala, haddatha-ni, etc.) even, for example, where Jahiz is quoted,
when one might suspect and can frequently identify a written
source.''” There are, however, many instances where written
sources are freely referred to, either anonymously (kataba ba‘d al-
kuttab)''" or otherwise (wa-fi Adab Ibn al-Mugaffa“,""> gara’-tu fi
1-Taj,'" etc.). The material that is acknowledged to be derived
from written sources is more often than not explicitly “foreign’: a
Persian work concerning Ardeshir,"'* the Persian work known as
the Mirror (a’in),'" a book from India,''* the Kalila wa-Dimna '\
a Greek book (kitab min kutub al-Riam),""® or indeed the Gospels
or the Torah. Ibn Qutayba’s evident eclecticism on the one hand
and the deliberated variety of juxtapositions on the other militates
against a precise articulation of the tension that underlies this

97 Ch. 2, Sect. 11, Ch. 3, Sect. 11, Ch. 6, Sect. XI.

"% For which, see Wansbrough, Studies, 219 and 222-4.

' Sec Goldziher, Studies, i. 137-63; H. A. R. Gibb, ‘The social significance
of the Shuubiyya’.

10 See *Abdalldh b. Muslim Ibn Qutayba, ‘Uyin, ii. 41. which is derived from
‘Amr b. Babr al-Jahiz, Bukhala’, 91—2, with minor variations, reflecting the free
approach of copyists.

"' Ibn Qutayba, ‘Uyin, i. 84; and passim. "2 Ibid. 76.

"3 Ibid. 155. "4 Ibid. 6o. U5 Ibid. 239.
"¢ Ibid. 85. 104, et al. "7 Ibid. 394-5. % Thid. 248.
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demarcation. None the less there is clearly some degree of
competition between a predominantly oral tradition which 13
Arabic and Muslim and a predominantly written tradition which is
Indian, Persian, Greek, Christian, or Jewish. Onc aspect of this
tension, cutting across the norms of the genre, flinds formal
articulation in so far as Ibn Qutayba systematically prefers to begin
each new bab with one or several orally transmitted items,
introduced by haddatha-ni, guarded by lengthy isnads, and
hierarchically organized so as to mark (roughly) the conventional
ranking of the Prophet and his Companions.

Now, the difference between orally transmitted knowledge
(Arabic, Muslim, and ideally Prophetic) and written knowledge
(Greek, Indian, Persian, etc.) does not necessarily reflect a
difference in Ibn Qutayba’s use of sources. The oral tradition was
also by this time derived from books. Conceptually however the
distinction is of the utmost importance. Ibn Qutayba conceived of
the Arab Muslim community as distinguished from others by its
possession of a body of knowledge (culture) which had been orally
transmitted through gencrations and was now preserved for
posterity in, for example, the works of Jahiz and, evidently, in
those of Ibn Qutayba himself. This promotion of an Arabic body
of wisdom, conventionally assessed as the product of a lengthy
period of oral transmission, and capable of being attributed
spectfically to the Prophet or generally to a Bedouin ethos, may be
recognized as a part of the anti-Shu‘ubi atmosphere which
characterized the middle decades of the third century.

The evident weakness of the Arab Muslim community, in
relation to neighbouring cultures, had been, initially, the absence
of any acknowledged canon of literary excellence. The remedy-
ing of that weakness was in time triumphantly achieved. The
condition of that triumph is reflected in the complex claims made
for the specifically Arabic and Muslim tradition: it was Bedouin in
its origins, integrally transmitted through generations, divincly
sanctioned and hierarchically determined by the Arabic Prophet,
and symbolically justified by the overarching authority of an
Arabic divine Book.

That vision, it might be argued, determined much of the litcrary
and imaginative achievement of Islamic society for a thousand
years. Ibn Qutayba was not the first to articulate its outlines, but
he was one of its most assiduous, persuasive, and wide-ranging
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exponents. The difference between the vision and historical reality
lies in the tension between transmission and creativity. Those who
participated in cultural activity (oral) in the ‘Arab’ cities of the
Near East created from the diffused and inextricable components
of Ancient Near Eastern cultures a new Arabic and Muslim
culture, which is unique. Jahiz and Ibn Qutayba (neither of Arab
origin, both Arab in culture) were in different ways disturbed by
the creative aspect of that activity. For them, Arabic culture was
predominantly transmitted, not created. When Ibn Qutayba
detected apparently Arabic disciplines that were markedly inventive
(figh), he tried to bring them back to transmission by confronting
them with the highest-ranking elements of the transmitted
tradition, Prophetic hadith (the Mukhtalif al-hadith). Both writers
knew that the transmitters of Arabic culture were largely non-
Arab, and so, paradoxically, admitted that the preservation of
indigenous Arabic culture depended upon the integral and faithful
transmission of the mawali. Implicit wherever there is documenta-
tion of the origins of those who transmitted Arabic culture (for
approximately 50 per cent of those who figure as al-tabi‘iin wa-man
ba‘da-hum in Ibn Qutayba’s Ma ‘arif there are statements implying
non-Arab origins) this occasionally found explicit articulation.
From Jahiz’s Epistle to Fath b. Khaqan, ‘On the virtues of the
Turks’: the mawalf have transmitted much of the sunna . . . in
many of its aspects because they are themselves Arab, in claim, in
‘agila,'* and in inheritance . . .; hence they say mawla al-gawm
min-hum, the mawla of a tribe is a member of the tribe.'?” That
the mawali are Arabs is a claim easily conceded; the historian of
early Arabic culture will be unwilling to grant that, in a community
defined by its common allegiance to the Arabic language and to
the Islamic faith, racial origins made any significant difference.
The problem of distinguishing Arab, meaning descended from the
inhabitants of the Arabian Peninsula, and Arab, meaning an
Arabic speaking inhabitant of the Fertile Crescent, might be a
matter of theoretical importance to third-century writers, but the
notion of wala’ (affiliation) made it unreal and, soon, irrelevant.

" For this term, see Ch. 8, Sect. II.

120 *Amr b. Bahr al-Jahiz, FI manaqib al-Turk, 4.14-15; cf. 19.8. This citation
must stand in isolation, merely suggestive of the value of this risala for the history
of the Shu‘abiyya.
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The processes, then, which affected the development of juristic
literature, causing that transformation from the broadly discursive
type dominated by ra’y, to the hermeneutic typc dominated by
appeal to Prophetic precedent, were not limited to the juristic
sphere. An important factor affecting the development of Islamic
jurisprudence is simply that the jurists belonged to Arab-Muslim
society; and that socicty, in the course of the third century,
became committed to a pattern of cultural expression which
evoked a Bedouin past, an Arab Prophet, a divine Book, and
integral transmission of oral culture to the Arabic-speaking cities
of the Fertile Crescent and North Africa. All forms of Arabic
culture that were not avowedly foreign showed at lcast some
characteristics that reflect this pattern of ideas; all participated
thereby in a remarkable formal homogeneity, of which the most
striking feature is perhaps the ubiquitous isndd.

Vi

The factors, both social and intellectual, which governed the
emergence and the development of figh literature throughout
the third century should probably be recognized as widespread.
The organic growth of school texts, under loose institutional
control, and subject to successive redactions, for example, is not a
feature solely of juristic works. The great compendium of Arabic
grammatical studies, the Kitab ot Stbawayhi (d. between 166 and
194—sic), may be thought to show evidence of a similar history.
Likewise, at lcast one of the two theological works attributed to
Ash‘ari (d. 324), the Kitab al-Ibana, witnesses a structural disorder
that may reflect a long process of organic growth, accretion,
redaction, etc.'?! Such processes (cvident in these examples for
works attributed to the late second and early fourth centuries),
presupposing a world of notebook scholarship and school redac-
tions, result in systematic pseudepigraphy. The term redaction,
hardly one that has acquired a precise scholarly significance,
suggests perhaps no more than processes usually anonymous and
markedly different from the controlled authorial activity of Jahiz
and Ibn Qutayba. But the works even of these writers betray social
origins and ideological commitments which are identical with

21 CI. R. J. McCarthy, Theology, 231-2.
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those of the juristic tradition. It is difficult to conceive that the
characteristic forms of the educational miscellany could have
arisen except in a culture where oral literature and notebook
literacy were in some degree of creative competition. Between
loose redactions on the one hand and authorial control on the
other, lies the world of organizing editorship. The Tafsir of Tabari
(the Jami* al-Bayan) shows some features of organic growth (the
untidy accumulation of hadith material bundled under Quranic
lemmas and rarely subject to even that basic redactional process
which brings Prophetic material to initial position) and some
features of authorial control (the structured arguments and
interpretations which provide an intellectual frame for the hadith).
It is perhaps a text, initially a product of organic growth, finally so
much controlled by its editor as to warrant classification as an
authored book.

The acknowledgement of organic texts, pseudepigraphy, and
long-term redactional activity as features of some third-century
material must affect assessment even of material which has not
(yet) been shown to be organic. A case of much relevance to the
arguments put forward in this book is that of the great collections
of hadith. Apparently the product of the devoted and orderly
activity of a single person, works like the Sahihs of Bukhart and
Muslim should probably be recognized as emerging into final form
at least one generation later than the dates recorded for the deaths
of the putative authors.'** The recent publication of the hadith
collection of “Abd al-Razzaq al-San‘ani (d. 211) has appeared to
some modern scholars to permit of new insights into early history.
However, I should be unwilling to concede its early date until the
form, the content, and the organization of its hadith are compared
systematically with similar material in early juristic texts and in the
standard (apparently later) collections. Harald Motzki has used
this work as the basis for a history of Islamic (Makkan) figh in the
second century. Conceding little or nothing to the instability or
creativity of oral or notebook traditions, unconcerned with organic
texts or pseudepigraphy, and overly sanguine about the independ-
ence of the biographical traditions, his work does not quite
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A fortiori the rijal works associated with these collections. Bukhari’s Al-
Ta’rikh al-kabir is probably a post facto description of the Sahih, not a set of
criteria governing the collection of its materials.
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constitute the convincing recovery of history that he would
claim.'*

VII

Jacob Neusner, in 1971, in the context of a lengthy discussion of
‘parallelomania’, remarked that ‘studies of literary convention in
late antiquity, particularly in varieties of Semitic litcrature, are at
an early stage’.'** He wished there to argue against the too easy
scholarly assumption that cultural parallels indicate continuity,
direct borrowing, or indeed any kind of borrowing. The caveat has
been reiterated frequently since that time'* but has not always
prevented even the most careful scholars from articulating,
occasionally, doubtful theories about genetic relationships between
parallel components of two cultures. Neusner and his students
have, of course, in the last twenty years considerably increased our
knowledge of Jewish and in particular Rabbinic literature. This
facilitates comparison, but also constitutes a temptation towards
making the Rabbinic Jews not only a point of comparison, but
somehow a point of influence or origin, for all (later) Near Eastern
phenomena that constitute a parallel to the Rabbinic experience.

Many of the basic components of the cultural world within
which the literary discipline of figh emerged can be rediscovered in
a Rabbinic context: a formalized system for the transmission and
reception of knowledge; a focus on the terminology of ‘sitting’ to
debate, discuss, and teach; a varied stress on memory and
reflection as principles potentially in tension; a general appeal to
authorities in the past; a significant role for private notebooks; the
cmergence of canons as a result of, variously, organic growth,
redaction, editing, authorial control; widespread pseudepigraphy,
ctc. The realization of these components is, of course, variable.
They should probably be recognized, in relation to community
identity, as neutral. In whole or in part, they figure also in the
history of Roman law, of Greek rhetorical and philosophical
studies, in the teaching of crafts in the Hellenistic world, and in the
carly history of the Christian Church.'?® That the formal world of

23 See Harald Motzki, Die Anfinge der islamischen Jurisprudenz.

'** Jacob Ncusner, Aphrahat and Judaism, 188.

125 ¢.g. Wansbrough, Milieu, 51—4.

'*¢ For a general overview of the role and the implications of orality in ancient
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Arabic literature, as it emerged in the third century, should exhibit
most of the traditional fcatures of Near Eastern literary life can
hardly occasion surprise and does not immediately raise questions
about the particular—as opposed to the gencral—origins of
Arabic and Muslim culture.

Arabic literary culture is not usefully described as a product of
Hijazi invaders, subject to sequential influences; it is a product of
city life in the Fertile Crescent, achieving significant written form
only after the year 200, by which time the Peninsular component
(not in any casc a new clement in the long history of Bedouin
incursions that marks Near Eastern history) was integrated within
a complex new self-defining cultural matrix, whose single most
important symbol is surely its language. That the ‘Arabs’ brought
their language with them from the Peninsula is also not, in spite of
the literature that asserts it, the most compelling historical
formulation. Arabic too is a product of city lifc in the Fertile
Crescent, posterior to and consequence of Arab acquisition of
power. The contents of its literature. when it cmerged, mn all the
abundance and variety of surviving witness, suggests that few
aspects of pre-Islamic Near Eastern culture did not impinge upon
the cultural life of the Arab cities. Outside of a smail quantity of
specifically and literally translated material, there lies, between
the pre-Islamic and the post-Islamic realization of Near Eastern
culture, a period of diffusion and dissemination, dominated by
creative and re-creative oral activity. That period—of choices,
integration, development, creation—must make it difficult to
assert, and in many cases impossible to prove, that this or that item
of Muslim culture depends upon a similar item which happens to
be recorded in a different and earlier Near Eastern Community. "%’
The common responses of Muslim and other Near Eastern
communities to a physical environment, traditional social patterns,
a diffused cultural heritage, and shared language will adequately

cducation, Alexander, ‘The living voice’; tor Rabbinic schools, David M.
Goodblatt, Rabbinic instruction: for Rabbinic texts. Jacob Ncusner, Purities
(inter alia); for the Christians (and for references to the Greek rhetorical and
philosophical traditions), B. Gerhardsson, Memory and manuscript; for Roman
law, F. Schulz, Roman legal science: for a comparison ol hermeneutic techniques,
P. S. Alexander, ‘Quid Athenis et Hicrosolymis'. It is not irrelevant to note that
some similar features emerged in philosophical and juristic educational circles in
medieval France: R. W. Southern, *Paris and Chartres’.
"7 See further, Ch. 8, Sect. I11. below.
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account for similarities and parallels. Long term creative and
reflective structure-building, and varied intellectual and imaginative
play over myths and concepts will account for the unique character
of the various communities. (See further Ch. 8, Sccts. III and IV
and Ch. g, Sect. I11.)
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THE ORIGIN
OF NORMS

1

Joseph Schacht’s analysis of early Muslim jurisprudence led him to
the conclusion that the ‘raw material’ of juristic thought was the
practice of the Muslim community. In describing that practice he
found it convenient to distinguish between popular and administrat-
ive features, but he did not imply that juristic norms were identical
with social norms, for the jurists variously endorsed, modified, or
rejected what they observed. He could find no principle of
difference between the various local schools, and no principle of
order governing the attitudes of a particular school, going so far as
to characterize their responses as ‘purely fortuitous’.' The responses
of local jurists became the idealized and structured norms of a
school tradition which Schacht designated the ‘living tradition’
(sunna in pre-classical usage), distinguishing it thereby from
classical usage which relates tradition to Prophetic dicta.?
Practice is indeed one of the major factors affecting the
discussions of early Muslim law. Direct reference to it is frequent.
From the Mudawwana: this is the sunna that I have found people
following—hiya al-sunna ‘alay-ha adraktu al-nds;” it is the practice
of the people—wa-huwa min amr al-nas;* wa-hadha ma ‘alay-hi al-
nas,” etc. Similar locutions are a well-known feature of the
Muwatta’.® In the Hanafi works, such reference is less common,
but indeed present: hakadha amr al-nas, hakadha ‘amal al-nas.” In
a problematic case relating to the results of an oath, Shaybani
announces that he prefers such and such a view because oaths

i Schacht, Origins, 213; and sec all of pp. 190-213. % Tbid. 58-81.
* Sahnun, Mudawwana, i. 63. * Ibid. 22. > Ibid. 39.

¢ Goldziher, Studies, ii. 198-9; Schacht, Origins. 61—9. :

" Shaybani, Asl, i. 72, 76. )
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amongst the people are so dealt with—astahsinu dhalika li-anna
ayman al-nas ‘alay-hi.® There was also, of course, some opposition
to practice, but when this is articulated it merely confirms that the
jurists were reacting to what people did.

Even when explicit reference is absent, any gencral rcading of
early juristic works will reveal many passages where the images of
external social and political reality are so relatively free from
normative or reflective or virtuoso patterning that they permit—at
varying distances—a glimpse of social practice. Consider, for
example, the detailed analysis of tax law in Chapter 6 of this work.
No one, I think, would wish to relate the diverse normative claims
of the Kitab al-Kharaj to some kind of theoretical borrowing from
other legal systems. It was the developed legal conventions of
third-century Iraq and the established traditions of tax-collecting
that gave rise to its arguments.

To a general theory of origins based on practice, Schacht added
a number of concessions to foreign influences (predominantly
Roman or Jewish).? Though perhaps not worked out in all possible
detail, his theory as a whole is both fiexible and convincing. More
problematic, at least to the present writer, is Schacht’s sense of
dates. He locates the origins of figh in the beginning of the second
century, where I would locate them, on the basis of the chronology
presented in this work, in the beginning of the third century. (It is
a methodological imperative that only after analysing the texts in
relation to their own time should they be used as sources for
earlier history; and the caveats governing that exercise are very
limiting indeed.) The most significant failure of Schacht, however,
is that he gives little systematic expression to the notion that
normative and virtuoso patterning can become ends in themselves,
can become (in the history of Islamic law did frequently become)
primary generators of change and development in legal theory.

I do not then wish to suggest that there are any cases at all where
what is described in a law-book is the ordinary practice of the
people. The practices of the community are filtered through at
least one and possibly several systematizing minds. In some areas
of the law, logical reflection and free speculation are major factors
affecting structure and detail. In other areas, what is at issue may
be a matter of practical social control, and the struggle cvident in

¥ Ibid. 487. ? Schacht, Origins, see index under ‘forcign influences’.
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I1

One institution of Islamic law for which Bedouin origins have been
claimed is that known as the ‘Ggila.'? This term designates a social
group whose sole function, in the juristic literature, is to provide
compensation on behalf of its members in cases of non-deliberate
injury or killing. The term for compensation is diya. Frequently
translated into English as blood money, with connotations of tribal
vengeance, this term functions in legal discussion predominantly
without these connotations. Diya is a payment (usually financial)
falling due in case of accidental (or quasi-deliberate) injury or
killing. In cases of deliberate injury or killing the perpetrator is
subject to gisas, a term indicating retributive justice according to
the principle of lex talionis. In such cases the penalty may be
commuted, subject to negotiation between the perpetrator and the
injured party or his heirs, and replaced by a negotiated (not a
fixed) sum, to be paid out of the perpetrator’s own property.
(This, confusingly, is also called diya.) The penalty for non-
deliberate injury, fixed and graded according to the injured part or
parts of the body, the diya, is paid not by the perpetrator but by his
‘aqila. The ‘aqila is thus a community or segment of community
committed to the provision of co-operative aid in cases of non-
deliberate injury. There is no prima facie reason why these basic

from their neighbours, but not quite freely. Somc clements of foreign culture

were incompatible with the principles of patterning on which thcy were

constructing their universe; others were compatible. Zaehner suggests that the

Jewish abomination of creeping things may have been taken over from

Zoroastrianism. Whatever the historical evidence for the adoption of a foreign

element into Judaism, we shall see that there was in the patterning of their

culture a pre-formed compatibility between the particular abomination and the
general principles on which that universe was constructed.

Secondly, from Charles M. Radding, on the intellectual history of medieval

jurisprudence in Medieval jurisprudence, 13:
Too often left out has been the history of the mental processes by which thinkers
worked [rom the problems posed by their disciplines to the solutions they came
to propose. Yet thinkers do not, if they arc more than hacks, transmit tradition
unaltered or invent ideas to fit the desires of their patrons or audiences [or
borrow ideas from neighbouring cultures!]. Thinkers cxist in a dialectical
relationship with their traditions: shaped by what they learn, to be sure, but also,
by the effort of their own cognitive processes, reconstructing that tradition. The
drama of cultural and intellectual history lies in the working out of the tension
posed by this dialectic, and the historian who loses sight of this interaction has
missed the most intcresting part of the story.

2 Schacht, Origins, 207; R. Brunschvig, ad *‘agila’ in EI(ii).
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conceptions (that injured parties deserve compensation, that those
who lacked intention to injure should not be required to pay in
full, that compensation should be according to fixed rates, and that
it should be paid co-operatively by a specified community or
segment of community) should be related to Bedouin practice.

The intentions and the workings of this complex of laws may be
further analysed. When non-deliberate killing occurred within the
Muslim communities, the established diya was 1,000 gold dinars or
10,000 silver dirhams. This sum was to be paid over a period of
three years through the shared participation of all adult male
members of an dgila."? The intention of thus spreading the burden
(explicitly articulated) was that no person should be unduly
distressed by the financial obligation. The Hanafi tradition
specified that no person should pay more than 3 or 4 dirhams in
toto (so in the As/; a minority of later thinkers suggested it might
be 3 or 4 dirhams in a single year). The Maliki tradition specified
that each should pay according to his ability, the rich more than
the poor.'" The descriptive terminology which surrounds the
concept makes appropriate reference to solidarity and mutual
help. The ‘dqila are ahl nusra wahida, ahl yad wahida. They help
one another—yatandsarina. They are a group committed to
mutual support—rifdan [i-ba‘di-him min ba‘di-him wa-‘awnan li-
ba‘di-him min ba‘di-him,"> etc. These citations are from the
Hanafi As/; the facts are the same in the Maliki tradition.'®

It will be evident that the ‘dqgila required in the event of a death
would involve, according to the Hanafis (and this is of course a
matter of theory), the participation of 2,500 adult males. The
precise figure need not be taken too seriously but one must note
that this is not a family affair: the social group is large and, within a
city, must be something like a quarter or even a series of quarters.
Compensation payments (diva) for injuries less than death might
involve fewer years and fewer people (a smaller ‘a@gila). When, in
the case of a death, the ‘dqila was unable so to spread the burden
as to achieve the maximum payment of three to four dirhams by
individuals, then the nearest tribal group rclated by lincage

% Shaybani, Asl, iv. 660—1. Sahniin, Mudawwana, xvi. 195—0.

™ Shaybani, Asl, iv. 663~4. Cf. ‘Abdallah b. Mahmud al-Mawsili, Al-Ikhtivar,
v. 60, for 3—4 dirhams in toto; and Ahmad b. Muhammad al-Qudari, a/-Mukhtasar,
in Haddadi, ii. 189, for 3—4 dirhams per year. Sahnan, Mudawwana, xvi. 198.

5 Shayhani, Asl, iv. 661—2.
' See further, Wacl B. Hallaq, ‘The use and abuse of cvidence’.
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the text will be to create a working system out of the relative
messiness of reality; even then the temptation of juristic elegance
will not be entirely avoided.

The immediate source of any articulation of a legal system is a
prior articulation of the same legal system. Independently of social
reality, a created intellectual structure, whether considered in its
parts or as a whole, will generate problems (logical, terminological,
analogical) which demand solution at a purely theoretical level.
That solutions can be sustained at a purely theoretical level seems
unlikely, for there can have been few jurists whose interest in
structure was exclusive of an interest in practice, or vice versa. It is
therefore in the dynamic interplay between schema and reality,
academic patterning and social practice, that the ongoing creative
reality of Islamic law is found.

Even given that broad genecralization, the desire for a simple
solution is to be resisted. Social control, pious conviction,
reflective logic, virtuoso display, intelicctual curiosity: at least all
of those had a share in the shaping of the law. And beyond that,
we cannot be sure how much of the community was affected by the
law that has been preserved, or which social groups or classes
deemed themselves bound by it, or even whether all of the legal
topics of the period have in fact been preserved.

None the less the idea of creative interplay between structure
and practice, schema and reality, may be proposed as both a
necessary and, within limits, a sufficient model for describing the
emergence and development of Islamic law. The stress throughout
the formative and into the classical period is probably on schema
at the expense of reality. (The post-classical period, by contrast,
will be characterized by numerous permitted disruptions of the
schema, consequent on social and political change.) In the pre-
literary period, for which we have no direct evidence, it is
probable that the opposite was the case: legal systems that depend
primarily or exclusively on oral tradition are by no means free of
systematic and structural concerns, but the fortunate shortness of
human memory ensures rapid and indefeasible adaptation to social
change. '’

Alternatives to this theory of dynamic interplay between schema

" See, for an illuminating analysis of oral law systems from an anthropologist’s

v1cwpoint. Max Gluckman, Barotse Jurisprudence, The Judicial process, and
Politics, law and ritual.
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and reality (perhaps only a modification of Schacht and onc
which is not intended a priori to exclude the possibility of forcign
influences) as a theory of origins (for it is intended to exclude all
theses which postulate for Islam a single geographical or temporal
point of origin) take the form primarily of claims about genctic
descent or large-scale borrowing. (An aberrant suggestion that the
origins of Muslim law lie in speculative exegetical comment on the
Qur’an will be decalt with below.) At least some forms ol such
claims must be rejected on general historical considerations. 'To
asscrt, for example, of a particular institution revealed by the carly
law-books to be current in the Muslim communities of the carly
third century that it is the genetic descendant of a particular pre-
Islamic Bedouin practice is ailmost certainly without intcrest. The
exigencies of more than 150 years of city life, and more than 150
years of juristic speculation on city life, are quite evidently the
more proximate origins of a given institution. The focused,
creative, and adaptive interest of generations cannot be simply
discounted.

Likewise with respect to borrowing: a community which has or
is in the process of developing a corporate identity will be
incapable of identifying. never mind borrowing. specific featurcs
of foreign cultures, unless its own structures are in some way
receptive to those foreign features. The development of structures
through which to frame questions and problems necessarily
precedes the capacity to borrow—and will always complicate the
question whether a borrowing actually took place, for a capacity to
frame a question implies a capacity to create an answer. None of
this is intended as a means to deny that Muslim culture was
influenced by Ancient Near-Eastern culture. Muslim culture is
evidently a continuation of Near-Eastern culture. It is, however. a
means of insisting that what emerges is new and will not be
adequately described or explained by identifying bits and pieces
and relating them to foreign bits and pieces with vague assertions
of borrowing and/or genetic descent. What defines the Muslim
community is the generation of structures which hold and give
meaning to their component elements. '

11 cite two passages, which illustrate the kind of approach I would wish to
endorse. First from Mary Douglas, discussing here “The Abominations of Leviticus’
in Purity and danger, 49:

Of coursc no culture is created out of nothing. The Israclites absorbed frecly
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(nasab) and registered in the diwan was to be joined to the original
agila."”

The meaning of tribal group (qabila) and lincage (nasab) here
has nothing to do with Bedouin tribes and migrant groups; and
very little to do with real gencalogies. Both the Hanafi and the
Maliki texts have their primary reference to city lifc. They
specifically exclude the Bedouin from the system they are
describing. We should understand that the organization of
quarters within Muslim cities was normally correlated with tribal
nomenclature. By the early third century that nomenclature had
little to do with genetic origins or Arab (Peninsular) lineage, being
rather the product of generations of assimilation, through various
formal and informal types of affiliation. Reference to ‘tribes’
within cities need not be confusing as long as it is remembered that
the referent may be civic communitics, long settled and of mixed
origins, sharing a neighbourhood, and having a common loyalty
expressed through tribal names (and perhaps a preferred fund of
myth and story nostalgically related to a Bedouin ethos—a city-
dweller’s myth, not Bedouin reality). On numerous occasions the
Asl reiterates that family relationships do not necessarily correlate
with ‘agila organizations. 1t is civic units, registered in the diwan,
and organized through the diwan, which are at issue.'®

The juristic texts permit us to learn that the Bedouin also had
‘agila systems. These were certainly subject to principles of
organization different from those in the city. The Hanafis have
some standardizing suggestions that the Bedouin tribes should be
subject to the same rates and judicial decrees as the city-dwellers,
within their own system of ‘@gilas;'” these were probably tribal
(‘ashira), but included confederates and allies (‘adid, halif).” In
North Africa, city organization did not extend to the Bedouin,
who had their own %gilas and their own rates (measured in camcls
not cash).?! Both Malikis and Hanafis insist that relationships of

'7 Shaybani, Asl, iv. 664. Though payments arc not specifically quantified in the
Maliki tradition, they too recognize that in the case of an ‘4gila lacking the ability to
pay the diya, then the nearest tribal group—agqrab al-qaba’il—should be joined to
the original group; Sahnun, Mudawwana, Xv. 198.

'S Both Maliki and Hanalfi sourccs assume that the diwan is responsible for the
administration of lineage groups within cities; Sahntn, Mudawwana, xvi. 197-9;
Shaybani, As/, iv. 6612 for registered civic groups—the diwdan—excluding family
relationships, and 665 for the Bedouin system.

' Shaybini, Asl, iv. 665. 2 Ibid. 661—2.

2! Sahniin, Mudawwana, xvi. 197-9.
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blood and family do not affect the separate organization of city-
dwellers and Bedouin; Bedouin are not to act for city-dwellers,
and vice versa, even in the case of brothers.

Likewise it is evident that the Dhimmis had ‘Gqila systems. The
Asl refers to their established systems (la-hum ‘awagqil ma'riifa).**
The Mudawwana confirms that Christians and Zoroastrians
constituted ‘dgilas either within their tax-groups or their villages
(often, perhaps, the same thing).”> Shafi'i, too, assumes that the
Dhimmis will have ‘agilas, though he shows a normative preference
for their being based on nasab and agnatic relationships ( ‘asaba).”

New members of the Muslim community were integrated into
‘aqilas. Freedmen adopted the tribal names of their patrons and
became a part of their ‘@gila. In Iraq a free man, desiring to join
the Muslim community, could, after conversion, if he so desired,
enter into a contract of muwalat which provided him with a tribal
name and an ‘dgila. Non-Muslims sometimes entered into such
contractual relationships with one another. New converts to Islam,
if they converted without a muwalat contract, either converted
with their group and so brought their ‘@gila with them into Islam,
or were deemed to be affiliated to the Muslim community as a
whole, which would constitute their dqila. Just what the last ruling
implied in practice need not concern us here; it is likely that all
converts (perhaps excluding the lowest social classes) would find
some social grouping through which to share a larger solidarity.
Only one aspect of ‘dgila solidarity is reflected in juristic texts, the
obligation and the benefit of compensation payments in case of
non-deliberate injury.*

* Saybani, Asl, iv. 667-8.

= Sahniin, Mudawwana, xvi. 197-8.

4 Shafi'l, Umm, vi. 117.7-11/106.9—10.

This spare outline of the law must stand, pcnding an opportunity for greater
detail. For wala’ (freedmen), see Shaybani, Asl, iv. 143 (f., or any standard law
book ad wala’; for the contract of muwalar, ibid. 182-96; cf. also 245. The
institution of wala’ and, to a lesser degree, muwalar, arc discussed in Patricia
Crone, Roman, provincial and Islamic law; criticized in Hallag, “The use and abuse
of evidence’. Two notable weaknesses in Crone’s analysis must be alluded to: (1)
she fails to appreciate the significance of the ‘dgila, apparcently belicving that the
manumitter is ‘saddled with the responsibility for the payment of blood money’ fon
behalf of the freedman} (p. 9o), which is simply not true. Conversely, (2) she finds
that the freedman is at a significant disadvantage in view of the manumitter’s claim
on his inheritance. But this claim is residual and in many cascs would not operate.
Certainly, if the freedman had no heirs, the claim might be absolute. But, if he had
a large tamily, or if he arranged for transfer of wealth prior to his death. it would

%)

25
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The social reality behind the juristic rules is at least this, that
therc was no room in Near-Eastern society of this period for the
nuclear family or the isolated individual. People lived in, and owed
allegiance to, groups, which, in the case of Muslims, were
traditionally demarcated by reference to tribal lineages. Whatever
other functions these groups served, they certainly provided
mutual support in case of non-deliberate injury. Whether in a
rough and ready way or in the systematic way envisaged by juristic
texts need not concern us for the moment. It is quite evident that
the ‘aqilas offered substantial communal benefits and existed with
a sufficient degree of formality to achieve a degree of institutional
organization both in North Africa, and, more so as we shall see, in
Iraq.

Now, as an experiment in historical reasoning one might
propose either that the Muslims derived the ‘agila from an earlier
tribal system, instituted by the Arab conquerors (so Schacht and
Brunshvig); or that they adopted its various features from their
sedentary non-Muslim neighbours, who quite clearly also possessed
some such system. Framed thus, there are obvious reasons for
preferring the latter option: first, because the experience of
traditional city-dwellers and sedentary peoples was more likely to
serve the needs of the city-dwelling Muslims (and the city-dwelling
Muslims were not the descendants of Bedouin, but, by the time of
our texts, of inextricably mixed origins); secondly, because the
textual expression of juristic rules in this area defines a stable,
working, normative system, capable of bureaucratic organization,
aspiring to, but not necessarily achieving, control of contemporary
Bedouin systems. If the Bedouin recognized community groupings,
which acknowledged communal responsibility for non-deliberate
injury, with fixed rates of payment, over fixed periods of time,
then this might well be due to the influence of the relatively
civilized and/or organized cities. There seems no effective way of
deciding on questions thus framed in respect of particular origins,
borrowing, and influence. Clearly all communities in the region at
this time needed some system for dealing with problems of non-
deliberate injury and killing, so as to pre-empt the capacity of such
events to cause discord and violence. By a natural process, local
communities in cities and villages, having some degree of

not operate. The inheritance claims sct up by a contract of muwalat were even more
vestigial.
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communal identity and solidarity, and sharing perhaps some kind
of communal administration, acknowledged their willingness to
deal with these matters as a community and devised mecans for
doing so. The directions of influence were no doubt many and
complex. In the case of the Muslim communities of fraq and North
Africa, we happen to have a textual reflection of the systems
developed. That they had borrowed their systems from ncighbour-
ing communities, or that they had inherited them from a
specifically Bedouin origin, seem markedly less satisfactory state-
ments of the historical situation than that they had developed
these systems in response to social and historical needs along with,
and in parallel to, neighbouring communities.

In order to sustain his thesis of Bedouin origins, Brunschvig is
forced to compromise the chronology of the juristic texts. The
Hanaft texts are deemed to be innovatory. These innovations arc
followed ‘as an experiment’ by ‘some early Malikis’. The original
and primitive features of the law are preserved in the Shafil
system and in later Maliki writings.”® Thus the chronologically
early texts testify to a late stage of development and the late
texts to the original and primitive. Better surely to take the texts in
the right order. The early Hanafi and Maliki materials, articulating
a distinctly bureaucratic and city-based approach, represent
(something like) the system as it was in the early third century.
The Shafi'T material is significantly later, product of much
normative thinking, and displays some characteristic features of
Bedouinization.?” The later Malikis are influenced by Shafi'i
developments.

For the purposes of the present argument, it is both unnecessary
and undesirable to derive from the juristic texts all that they might
offer towards a description of social reality in the period of their
production, interesting and challenging though that experiment
might be. Several features of the Hanafi discussion, however, are
worth a mention. Like much early Hanafi material, it scems to be
the result of a bureaucratic initiative. This is reflected first in the
insistence, several times repeated, that all claims for diya
payments should be taken before a judge, and that payments
should not begin till after a judicial decree to that effect. Secondly,

2 Ad ‘Gqila in EI(ii).
7 Sec Patricia Crone, ‘Jahili and Jewish law’, 154 and 198-201. Cf. above. Ch.
7. Sect. V.
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curiously, and uniquely to Iraq, the payments are not to be made
by individuals but are to be deducted, by the diwan, from the
a‘tiyya (annual stipends) or from the arzdg (monthly stipends).
Both of these policies reflect an effort by the local government to
gain control over the ‘Ggilas and diya payments.” The context is
military: the inhabitants of the city who are in receipt of stipends
must be primarily those who are available for military service
(perhaps not exclusively so). If groups who are in receipt of
government stipends incur ‘dgila obligations, the requisite sums
will not be paid out by individuals but held back by the diwan, and
presumably delivered by the diwan to those who, having previously
acquired a judicial decree to that effect, are its legitimate
recipients.

The puzzle here is not that there should be some such initiative,
but that the local references throughout the discussion should be
Kufa and Basra, rather than, say, Baghdad. Even at the time of
Shaybant (and 1 should be reluctant to concede that any
component of the As/ could be that early) the military significance
of Kufa and Basra had declined beyond the point where it would
seem sensible to claborate rules, relating to those cities, which
specifically dealt with military communities. Baghdad on the other
hand, like Samarra later, was composed primarily of city units and
quarters designed to accommodate the caliph’s troops along with
their families and other hangers-on; and I would accordingly guess
that the real reference is to that city. Rules are formulated in
relation to Kufa and Basra, but the bureaucratic intention Is to see
them carried out in Baghdad. Kufa and Basra have become the
paradigms and the precedents for life in Baghdad. That geograph-
ical dislocation is paralleled in the Mudawwana which, though it
undoubtedly expresses rules relevant to Qayrawan, expresses
them as if they had derived from and were relevant to Madina.
Recognition and acknowledgement of this kind of dislocation is a
prerequisite to discovering what history (social reality) lies behind
the law and what law lies behind history—how much of the
military organization of historical ‘Kufa’ reflects the bureaucratic
demands of the government in Baghdad.

¥ Shaybani, As/, iv. 663—5, and throughout the chapter.
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Academic studies of the origins of Islamic law have come to focus
on the Roman and the Jewish systems as the most significant
(though not the only) outside providers of juristic detail. Those
who have argued for Roman influence have been effectively
analysed and criticized by Patricia Crone in her Roman, provincial
and Islamic law.*” Unfortunately, she undertakes, for her own
part, a contrastive study of wald’ (a term designating the
relationship between a patron and his freedman) in the Islamic,
Roman, Arabian, and Roman provincial systems—with a view to
establishing which system influenced Islam. The difficulty of the
exercise is nicely exemplified in the response of Wael Hallaq, who,
focusing on detail not principle, demonstrates that she has failed
either to prove that Islamic law might not be based on Bedouin
practice or that it must be based on provincial law.” Little more
could be expected. Arguments of this kind do not lead to definitive
conclusions (which is not a reason to abandon the comparative
study of legal systems, but a reason for caution in asserting
borrowings and influence).

Crone’s conclusions—at a sufficiently high level of generaliza-
tion—are not without force: all Near-Eastern systems might be
described as participating in a common juristic koine. (The
disadvantages of this term have been noted elsewhere.)®' This
koine is ‘usually of Greek or ancient Near-Eastern origin’ (which
one could hardly deny, and with which one could hardly be
content). But ‘the Shari‘a is provincial law recast with Jewish
concepts at its backbone and numerous Jewish (and other foreign)
elements in its substantive provisions’.* This is certainly problem-
atic. If Jewish law is a part of the koine it must be expected to
share with Islam some, and may share many, concepts and
provisions without provoking any assumptions about origins or
adoptions. It is in fact unclear whether Crone intends Jewish law
to be a part of the koine. If the statement ‘the Shari‘a is provincial
law” means that Muslim law (a complex of developing systems) is
Near-Eastern law and belongs to the family of Near-Eastern laws,

* Crone, Roman, provincial and Islamic law, 1-17.
A0 Hallaq. “The use and abusc of evidence’, 79-91.
31 Wansbrough, Studies, 87.

¥ Crone, Roman, provincial and Islamic law, 92—3.
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then the first phrase is unproblematic, but where does the second
part of that sentence come from?

Crone’s convictions about the Jewish presence in Islamic law
were first stated in a book written with Michael Cook.** There,
this view was based on casual reference to Schacht and more
particularly to A. J. Wensinck’s ‘Die Entstehung der muslimischen
Reinheitsgesetzgebung’. This is yet another listing of juristic
details that do not have the significance claimed for them. Purity
systems have emerged in diverse social groups at various stages in
their development.™ They are geographically widespread and
wherever they emerge they reveal common featurcs. They are
concerned with what comes out of the body, with parturition,
menses, sexual fluids, urination, and defecation. They are likely to
be disturbed by corpses and by decomposition. They usually
recognize that impurity is imparted through liquids not solids.
Where animals are incorporated in the system, predatory animals
are likely to be impure. Where predatory animals are impure, the
dog and the cat, if they are domestic animals, are going to present
category problems. These can be solved, for example by shifting
the dog into a category of its own, either as paradigmatic friend to
man (Zoroastrian) or intensified example of impurity.*> With
respect to these and other basic features, all ancient Near-Eastern
systems are similar not only to each other but to systems well
beyond the confines of the Near East.

With respect to the two major Jewish systems—the biblical and
the Rabbinic—even the most casual comparison between them
and the Islamic system will reveal that the latter is altogether a
smaller and less complicated business. Wensinck’s (pre-emptive)
conclusion, theretore, is that the Islamic system is an amelioration
of the Rabbinic. In the Rabbinic system, things and people
rendered impure can transfer that impurity at various removes. In
the Islamic system even a menstruating woman does not impart
impurity to other people or to things. This is amelioration. The
Muslims wonder whether human corpses impart impurity: Jewish
influence. They answer negatively: amelioration. The Islamic rules

** P. Crone and Michael Cook, Hagarism, 30-2, 37-8, and 180 n. 11.

** Douglas, Purity and danger, for a rapid and accessible survey of purity
systems and their significance(s).

* In India as well as in the Middle East; sce Wright, The disposal of impurity,
105, n. 48.
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on the carrion of animals are quite in harmony with the Jewish
rules and the two communities share a common sense of the
impurity of dogs and pigs. Amongst the things which impart
impurity is human excrement; and the Muslims, following the
Jews, specify a lighter impurity in the case of babies.®

All of this is quite worthless. Any system which recognizes the
polluting effects of urine, excrement, and vomit will spot the fact
that babies are a problem, and will not need the Tosefta to help
them formulate a question relating to this issue. Purity systems
develop in response to systematic logical questioning. The basic
premises given, reflection alone will generate problems and
solutions. Carrion is impure. Human corpses are instances of
carrion. Are they to be assimilated for juristic purposes or is a
human body to be distinguished from that of other animals? The
motives behind the question are clear. The Jewish system solves
the problem by making the human corpse a particularly extreme
and effective source of impurity. The Muslim system removes the
human corpse from the category of the impure. These are
characteristic and logical responses to problems of this kind.
Neither in the formulation of the question nor in the generation of
a solution did the Muslims require Jewish influence. The presence
of pigs in the Muslim system may be secondary (above, Ch. 4,
Sects. III and 1V); the immediate influence is of course the
Qur’an, the ultimate influence need not be (only) the Jews. Pigs
and dogs had been recognized as particularly impure as early as
the Hittites and this had probably become a general Near-Eastern
prejudice (outside the Zoroastrian community).”” Wensinck is
particularly struck by the fact that in Judaism and in Islam the
carcasses of fish and locusts do not impart impurity to water. This,
he claims, shows as good as surely that the younger system is
dependent on the older. It is, however, equally possible that the
peculiar qualities of fish and locusts (which may be eaten without
ritual slaughter—no blood-system) was recognized throughout
several or all Near-Eastern communities. Wensinck’s selection of
the word Entstehung, rather than some word indicating influence,
is particularly unfortunate, for it is indeed true that two similar and
contiguous systems might well have influenced one another; the

AL J. Wensinck, ‘Die Entstehung’, 62—4.
3 Wright, The disposal of impurity, 105, n. 47.
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fish and the locusts might be an example, though to establish the
point with any degree of certainty could well be impossible.

In the end, the most remarkable feature of the Muslim system of
purity in relation to the Jewish is its capacity to resist influence.
Not human corpses, nor red heifers, nor leprosy, nor leprous
houses, nor tents, nor earthenware vessels, nor secondary or
tertiary contamination, nor a host of other things that bother the
Rabbis enter into the main stream of Islamic thought.>® And the
main focus of the Islamic system—purity for purposes of prayer—
does not reflect the main focus of the Jewish system—purity for
purposes of eating. The claim that the Muslim system is an
amelioration of the Rabbinic system will not stand. The reverse of
this formulation is more likely to be true. The Rabbinic system is a
complex and rarefied elaboration of a common Near-Eastern set
of beliefs about purity (complicated by its hermeneutical relation-
ship to the biblical laws). The Muslim system is probably very near
to that common or basic system; and has proved on the whole
rather resistant to efforts at making it more complex.

Subsequent to the claims of Hagarism, both Cook and Crone
have separately contributed major studies to this theme. Crone’s
effort (in relation to the oath known as gasama) purports to
demonstrate biblical influence on the Hanafis and Rabbinical
influence on the Malikis.*® In order to achieve the first of those
conclusions, she creates an ingenious link between Deut. 21: 1—9
and the Hanafi law of gasama, requires a Pentateuchal period in
the history of the Arabs (stretching into the Umayyad period),
Rabbinical Jews who lent the Arabs a copy of their Pentateuch,
and, generally, a degree of faith in the possibility of historical
reconstruction on the basis of refractory literary material emerging
much later than the facts to be documented than I would willingly
concede. The Rabbinical influence on the Malikis is not less based
on partial and selective similarities. Cook’s magnificent conspectus
of ‘Early Muslim dietary law’ comes to a miserably uncertain
conclusion. The Islamic system, compared to the Levitical system,
might be a ‘worn coin’ (amelioration again). On the other hand it
might be a different coin entirely.*’ This is honest and is about as
much as need be said.

38 For the host of things, see Neusner’s twenty-two volume Purities.
3% Crone, ‘Jahili and Jewish law’.
40 Michael Cook, ‘Early Islamic dietary law’, 269—70.
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Of course Muslim law shares many features with Jewish law,
with Roman and provincial law, with some aspects of Bedouin
practice, and indeed with Christian law (it could hardly be claimed
that it was from the Jews that the Muslims ‘borrowed’ the notion
of a month of fasting). No one would wish to deny that, in some
sense, the origins of Islamic law lie in Near-Eastern culture.
Within that culture, Roman, Hellenistic, Jewish, Christian,
Semitic, and Persian elements were widely, and had been for
centuries, diffused. The media of diffusion varied: amongst them,
popular story-telling, secular education, religious polemic, admin-
istrative and business practice. But precisely these media were not
funnels, permitting the integral passage of a particular item from
insular culture to insular culture. The contrast is marked when we
consider just what conditions were required for integral transfer of
a cultural item to take place. The transfer of Greek philosophy to
Arabic civilization is a case in point. An established discipline,
with an accepted canon of basic texts, was transferred integrally
into Arabic, through precise literary translation and with know-
ledge of its ultimate origins and its (Syriac) translators and
intermediaries. Even under these circumstances, a certain amount
of dislocation of the heritage took place.

Whatever transfers took place from Ancient Near-Eastern
communities to Islam in the legal sphere, the medium was oral not
written; practical not theoretical, dialectical and creative, not
merely receptive. There is no question of an integral system being
transferred, of books or texts or codes being specifically translated
for this purpose, not even a modestly large (and systematic)
agenda of legal items that can be unequivocally related to a single
earlier community.

The pre-Islamic communities of the Middle East included more
varieties of Judaism and of Christianity than we can now identify,
together with vestigial or intrusive Semitic and pagan cults,
Zoroastrian, and Persian movements. Religious communities were
largely autonomous, doctrinally creative, and polemically engaged.
The motifs of inter-faith polemic need not correspond to the
motifs of (internal) doctrinal development.*! Cross-cultural influ-
ence included business and leisure contacts, possibly a secular

41 Jacob Neusner, Judaism, Christianity and Zoroastrianism for a general survey
of three religious groups; Aphrahat and Judaism for inter-faith polemic and its
failure to reflect internal doctrinal development.
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(community neutral) education system based on a Hellenistic
tradition, and religious rivalry. At any point in time the definition
of community identity depended on shared allegiance to a number
of cultural structures (juristic, mythic, theological, polemical, etc.)
which were never in static equilibrium. Through time the mosaic of
competing communities resolved itself into three major divisions—
the Christian, the Rabbinic Jewish, and the Muslim. In spite of the
literature, indigenous and scholarly, which attempts to find for the
last of these a single—temporal and geographic—point of origin
(the Hijaz, the seventh century), an alternative mode! of commun-
ity development is available and insistent. It postulates a widespread
movement of self-realization by geographically diverse communities,
who, benefiting from the decay of Imperial power (Byzantine and
Persian) and the consequent emergence of Arab political hegemony,
gradually developed a set of cultural artefacts and structures which
defined an identity. The whole set of cultural artefacts is, of
course, indefinitely large, but that any particular component of
Muslim culture would be similar to parallel components of other
cultures—which were developing at the same time and in the same
cultural and political matrix—does not occasion surprise and need
not prompt a search for specific origins and borrowings. The
origins of Muslim culture lie in the experience of the Muslim
communities of the Middle East and in uncountable systematic
responses to that experience. Given the general diffusion of
Judaeo-Christian ideas throughout the pre-Islamic Middie East,
some of the broader concepts of community identity were perhaps
inescapable, for example justification of community by reference
to the notions of Prophet and Book; but these were the common
prerogatives of several flourishing communities. The emergence of
Arabic written literature at c¢.200 provides evidence for oniy the
last stages in a long process of community definition.

v

For some aspects of the mediated culture that became Muslim
culture, the question of origins is not quite so recalcitrant.
Amongst the popular story-cycles that circulated, orally and in
written forms, in early Muslim communities was a Prophetic cycle
which included all the major Old Testament and New Testament
legends. The origins of these are perfectly clear and, for particular
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motifs, might be related quite specifically to, for example, the
Rabbinic and not to any other religious group. It does not follow
that the Muslims borrowed narrative items from Rabbinical Jews.
The diffusion of story through Near-Eastern culture was non-
sectarian and controlled less by theological than by narrative and
dramatic demands. In addition to a Prophetic cycle, there were
other cycles including stories of Greek (the Alexander legend), of
Indian (the Bidpai fables), and of tribal Arabic origin. In the case
of the first two of these, as also in the case of the Prophetic tales,
the history of diffusion is particularly complex because written
texts (which were in time, in whole or in part, translated into
literary Arabic), at least potentially, restricted the free develop-
ment of motifs in an oral environment.

The transfer of Prophetic material into Arabic made it equally
available to the various communities of the Near East. The long
history of retelling must have involved a double process of first
removing community-specific items which impeded diffusion and
then, within communities, of adapting the stories to serve
particular community purposes. The history of a single narrative
unit and its gradual reformulation to reflect and to justify a
specifically Muslim environment I have documented elsewhere.
The task need not be repeated here.*?

The transfer of narrative items from one matrix of community
identity to another is a process which may have influenced the
development of Muslim law. In a series of meticulously argued and
cautiously expressed papers, G. R. Hawting has suggested, while
disclaiming anything more than a very general conception of
process or chronology, that certain features of Jewish sanctuary
tradition have become (imperfectly) embedded within juristic and
historical accounts of the Muslim sanctuary.*® That something of
this sort has occurred seems undeniable; though indeed not all the
peculiar and intrusive elements within the Islamic structures can

*2 Norman Calder, ‘From midrash to scripture’. See also the larger history of the
Abraham legend in® Arabic, in Reuven Firestone, Journeys in holy lands. As an
instance of the removal of community-specific material from a narrative, compare
the biblical and other Jewish versions of what happened after the sacrificc of Isaac
(always involving a blessing of some kind for the people of Israel) with the Arabic
version (predominantly involving a neutral blessing for all monotheists, but, in a
more community-specific version naming the Muslims as those to be saved);
Firestone, 132-5.

* See G. R. Hawting, ‘The origins of the Muslim sanctuary at Mecca'; “The
disappearance and rediscovery’; ‘“We were not ordered with entering it”’.
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be related to specifically Jewish sources. One of the interesting
features of the apparently Jewish intrusions, however, is that they
are not juristic in origin. It is haggadic material, biblical and
Midrashic narrative, which throws up all the features specifically
noted by Hawting throughout his studies** as Jewish. Now, the
transfer of narrative motifs which originally related to the
sanctuary in Jerusalem to the sanctuary at Makka is a familiar
feature of Muslim versions of many sanctuary stories.** It mirrors
not only the demands of a Muslim audience but also perhaps a
deliberate propaganda initiative. I am therefore tempted to see the
Jewish features of the Muslim sanctuary and of Muslim sanctuary
law as product of a common narrative tradition, developed within
the community for specific religio-political purposes. They do not
indicate the direct influence of one religious group on another.

There are, then, external influences on the structure of Muslim
law. In this case they are recognized because they are intrusive.
The source of these elements, however, though external to the
law, are internal to the Muslim community. The mediation and
acceptance of Prophetic tales and sanctuary myths preceded their
impingement on the law. The stoning penalty for adultery may
constitute a further example of a legal rule deriving not initially
from juristic thinking, but rather from a narrative that had become
part of community myth. Most persuasive is John Wansbrough’s
suggestion that the origins of the law here lie in ‘the haggadic topoi
traditionally employed to illustrate the test of true prophethood’,
i.e. the story had become a part of sectarian polemic before it was
transferred to the law.*°

The motifs of inter-community polemic need not be identical
with the motifs and structures of intra-community doctrinal
development (though harmonization may take place over time). In
his studies of Qur’an and prophetic biography, Wansbrough has
argued that the content of these materials is a result of polemical

4 See Hawting, ‘Origins’, 46—7; ‘The disappearance and rediscovery’, 47-8, 52.
Some features of the literary sanctuary have been recognized by Yehuda Nevo as
more suited to archaeological sanctuaries recently excavated in the Negev. He
thinks it is these that have dominated some literary descriptions, creating (as noted
by Hawting) problems and inconcinnities within Muslim literary recreations of their
sanctuary. See Yehuda D. Nevo and Judith Koren, ‘Muslim descriptions’.

45 The sacrifice of Isaac is one, but much of the story of Abraham is adapted to a
Makkan setting: Calder, ‘From Midrash to scripture’; Firestone, Journeys in holy

lands, 61-103.
4 Wansbrough, Studies, 198; cf. 193~6. See also John Burton, Sources, ch. 7.
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activity. That argument is persuasive precisely for these materials.
The same is not evidently true of the law. The structures of the law
are a product not of externally directed polemical activity but of
internally oriented reflection, structure-building, etc. Where dis-
ruptions and intrusions may be detected in legal structures, they
are due to influences from other structures which have already
been acknowledged as part of Muslim communal identity. Muslim
juristic systems were primarily in competition with one another:
the only explicit acknowledgement of external influence in early
Muslim juristic literature consists in references to other schools.*’
That competition came to be articulated as argument about
authority not about rules. The final result was that Muslim legal
systems achieved unity in an ideological sense (common submission
to the notions of Prophetic and scriptural authority), while
preserving a diversity of norms and separate school identities. But
all schools were then equally patient of influence, usually
secondary and intrusive, from Prophetic narrative and from
Quranic norms.

v

Emerging as a series of competing systems (more than can now be
identified), Islamic law discovered its norms through the discursive
and consensual experience of local community members. This was
a dynamic process, a dialectical one, and one which may safely be
assumed to have come into existence long before written texts.
Over 150 years, the diffusion of ideas and of rules was controlled
by practical (and perhaps impractical) thinkers who, shaped no
doubt by the system they inherited, also reconstructed it through
creative consensual thought. The play of thought over inherited
schema and social reality remains the most pertinent origin for a
majority of specific rules and structures in Islamic law.

The discovery of unity amongst competing systems depended on
the modulation of debate from concern with rules to concern with

47 A rare acknowledgement of alien influence is found in a hadith cited by
Shafi'l, Umm, 1. 18.5-6. “The Prophet of God said “Let your beards grow, and your
moustaches; and dye your grey hair; do not resemble the Jews.”’ Hcre the
influence is adversative, and signals once again the difficultics of any claim that
parallels indicate influence, for opposites also might indicate influence. That the
reference is to the externals of Jewish appearance, and not to the structures of
Jewish law, is also significant.
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the authority that lay behind the rules. Articulated first, and most
casually, with the terminology of ra’y, the justification of rules
depended eventually upon precedent, first juristic (Malik, Abu
Hanifa, etc.), then Companion, and finally Prophetic. One result
of this was that Prophetic stories whose origins were independent
of particular juristic systems had at least the potential to interfere
with the structure of the law. Consider the hadith about the
sevenfold washing of a dish that had been lapped at by a dog. This
does not correspond to the older doctrine of either the Malikis or
the Hanafis, but both schools, without abandoning their own
general tradition, accepted the hadith to a degree and accom-
modated themselves to it. Even the Shafi'l system, which
ideologically was most inclined to allow Prophetic hadith their full
potential force, did not make this hadith the analogical basis for
the law, but rather accommodated it and its implications within a
system which was, broadly, that of the Malikis. Prophetic
narrative then, whether its origins were legal and eccentric or non-
legal, e.g. polemical, might become a disruptive influence on the
law, where not controlled by hermeneutical devices. In practice
most problems were resolvable, by virtue of the sheer quantity of
Prophetic hadith that directly served, or could be made to serve,
the purposes of the law. (See further Ch. 9.)

The final stage in the articulation of an ideal system of authority,
an overarching structure of unity that embraced and permitted the
actual diversity of legal system, is represented in the notion of
scriptural sanction. Chronologically the last stage,*® this became,
ideologically, the first principle of Islamic legal justification.
Quranic norms are perhaps in origin the liturgical reflex of local
practice; they are not always internally consistent and they are not
always in agreement with those legal systems which happened to
be successful. The particular problems of accommodating Quranic
norms within the developing Muslim hermeneutic system have
been sufficiently dealt with elsewhere.*” Here it is only necessary

48 The relatively late date of halakhic exegesis is conceded by Wansbrough,
Studies, 170 ff.; as also the difficulties of attribution in early works (172, ad
Mugatil) and of approach (cthical versus juristic, 173). The first systematic attempt
to derive law from Qur’an is probably to be found in the Tafsir of Jassas (d. 370).
Theoretical arguments preparing for this achievement are found in Muhammad b.
Idris al-ShafiT's Risala, for which see Ch. 9, Section V.

4 Wansbrough, Studies, 170—202; Burton, Sources, passim; and for an older but
still valuable survey, Ignaz Goldziher, The Zahiris.
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to acknowledge that the Qur’an was an influence on the law,
usuaily secondary and intrusive. This was already noted by
Schacht and has been on balance confirmed by recent scholarship.™

A contrary view has been articulated on occasion by John
Burton, who, in a series of articles, and most recently in his The
sources of Islamic law, has implied or assumed or stated that the
origins of figh lie (perhaps only in part) in exegetical discussion
about the Qur’an. Thus, with reference to three topics in Malik’s
Muwatta’, he infers that

‘T'he Kur’an texts lay at the very heart of his discussions, and the manner in
which they were severally treated suggests the centrality of the Kur’an in
the intellectual activity of the Muslims. The intervening century and a half
had, in other words, been an age of the exegesis of the Kur’an. From the
minutest analysis of the revealed texts had flowed a stream of hadiths and
views which were then taken by the Muslims as starting-point for the
construction of the law.”!

It is dubious whether Quranic texts in fact lie ‘at the heart’ of
Malik’s discussions; certain that they very often play no part in
those discussions. Analysing the same work, Wansbrough has
(correctly) described reference to scripture as ‘minimal’ and ‘an
almost superfluous embellishment’.> In any case, Burton knows
that he is guessing. When texts emerge that constitute real
cvidence for the nature of figh, they demonstrate, even to
Burton’s satisfaction, that the Qur’an is not the immediate source
of law and that the problem facing the jurists was precisely to find
arguments by which scriptural origins for the law could be—in the
lace of almost insurmountable difficulties™—asserted. That exeg-
ctical comment on the Qur’an rmust have been the origins of juristic
speculation is unproven and unprovable, and not a reasonable
inference from the nature of early juristic literature, where
Quranic reference is rare and never exegetically worked out (save
in some of the arguments of Shafi'’’s Umm).

3 Schacht, Origins, 224—7; Wansbrough, Studies, 43—52. 170-200; Wansbrough,
Milieu, 70~81; G. R. Hawting, ‘The role of Qur’an and hadith’, and ‘Zihar and ila”.

U Burton, Sources. p. viii; cf. 30, 77, et al.

%2 Wansbrough, Studies, 171—2; Wansbrough, Milieu, 75.

3% Burton, Sources, ch. 2; cf. the review by A. Rippin, BSOAS 44.2 (1991),

y6h2—-15.
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Vi

Governmental decrees, royal edicts, and palace codes have in
some legal systems become the bases for the development of
systematic juristic thought.>® In others, notably in the early
Common-Law system of England, judicial precedents have served
a similar purpose. It is instructive, therefore, to note that none of
these plays any significant part in the development of Islamic law.
What was initially preserved was preponderantly the dicta not of
judges but of jurists. And these, we have seen, were initially an
informal and non-professional class of local dignitaries whose
authority depended on their consensual participation in juristic
discussion, and not upon their role in society. The processes of
professionalization and bureaucratic incorporation did not change
that; Islamic law remained, at least theoretically, indifferent to the
decrees of governors and to the decisions of judges. No matter
how practically effective these might be, they remained subject to
the judgement of the law and were in no sense at all acknowledged
to be sources of the law. This development reflects the social
reality of early Muslim societies which were largely self-regulating,
wherein governors and judges, if they were to be effective,
participated in the discovery of, and acted in accord with, local
norms. In so far as they did so, their names are a part of the galaxy
of authorities which guard the early statements of juristic rules. In
so far as they failed to do so, they may appear as villains.
Patricia Crone, who has promoted, generally with reference to
an earlier period than I would recognize as yet accessible to
scholarly decision, and in the context of a highly personal
historical theory, the notions of Roman provincial and of Jewish
origins for Islamic law, has also promoted the idea of caliphal
creation.”® The sources used by Crone (together with Martin
Hinds) to make this argument do not include any law-books.>® The
hadith-collection of ‘Abd al-Razzaq figures largely, so do the
Umayyad poets and a number of biographical works relating to

> The Lombard legal system discussed by Charles M. Radding in Medieval
jurisprudence is one example.

%5 P. Crone and Martin Hinds, God’s caliph, 43-57. See also the review by
N. Calder, in JSS 32 (1987), 375-8.

% They do include a reference to Schacht (God’s caliph, 45, n. 18—specifying a
curious page number to start from) whose assertions about the influence of the
government are limited; see Origins, 198.
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povernors and qadis. The authors of God’s caliph conclude that
‘there is no simple way of explaining how the Umayyad caliphs
came ever to be invoked [i.e. to appear in juristic exempla] unless
we accept that legal authority once resided in the caliphal office
itself.””” Now, in law-books, caliphs play only an insignificant role
amongst many others who function as preservers and presenters of
the law. Their presence and the (more significant) presence of
local governors and administrative agents in law-books, and in for
cxample the hadith-narratives of “Abd al-Razzaq, may be accounted
for on the general grounds that they were influential members of
the community and shared—at least potentially—with other
influential members of the community the responsibility for
puarding, preserving, reflecting on, and articulating the law. The
incidence of caliphal exempla in the Madinan tradition (Maliki
law) is hardly overwhelming, but certainly noticeable. This is due
1o the fact that at least two Umayyad caliphs (‘Umar b. ‘Abd al-
“Aziz and Marwan) went through a training as local governor in
Madina, and others grew up there. It is as a result of their
participation in the social process there and not as a result of their
position as caliph that they entered the body of juristic myth.
None the less some caliphal decisions did enter the law where
they were thought to be in accord with it (Ch. 7, Sect. IV, above)
while some elements of caliphal practice entered the law only to be
criticized. That governors and their agents were in some areas
preponderatingly influential is not to be doubted. Schacht’s
identification of three areas where administrative practice may be
recognized as the starting-point of the law (fiscal law, law of war,
and penal law)® is no more than a first thought on this matter and
is probably subject both to expansion and to qualification. (It is
not to be ruled out, for example, that government policy and
government initiatives influenced ritual—the pilgrimage, perhaps—
and it is at least possible that zakat grew up as that which
constitutes its primary definition, a local tax, in favour of the local
poor, independent of governmental administration.) Abu Yusuf’s
Kitab al-Kharaj represents a governmental exploitation of juristic
argument for governmental ends; significantly, it is not presented
as a government policy, but as a discussion of established practice.

57 Crone and Hinds, God's caliph, 51.
8 Schacht, Origins, 198.
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Early Muslim juristic literature reflects the organic development
of juristic thought as a result of reflection on, and discussion of,
first the real problems of society and then the conceptual problems
of juristic discourse. As the jurists became more specialized, more
competent, more literate, more professional, they were subject to
a significant twofold and divergent pressure. On the one hand, the
intrinsic delight of the juristic task drew them away from reality
towards imaginary cases, ever curiouser and curiouser, and
towards logical structures ever neater and more schematized. In
effect the system itself, irrespective of its relation to reality,
became the object of attention. On the other hand, the need to
make the law work in an inevitably imperfect human society
required gross realism, tough consciences, and compromise—
above all compromise with government. At the same time, the
competition between juristic traditions (originally local traditions),
the emergence of written canons, the need for Prophetic and for
scriptural (Quranic) authority, and the transformation of the law
into an educational highway led to other changes in social
perception and in literary presentation of the law. Most of the
attendant processes will require discussion only in a history of the
classical period of juristic thought; one requires further comment
within the confines of this book. With the promotion of Prophetic
exempla to function as source of the law, the jurists were
committed to a hermeneutical task. Their development of an
appropriate methodology requires documentation.

9

THE DEVELOPMENT
OF HERMENEUTIC
SKILLS

I

In juristic literature of the third century, exempla exhibiting the
characteristic form isndad + matn first function as illustrative of the
law. Later, by the simple device of promoting such exempla to
initial position in an expository text, they are made to seem source
of the law and further comment takes on a hermeneutic aspect.
Discovering and mastering the extended intellectual skills whereby
the law in its entirety could be presented as deduced from
exempla, ideally Prophetic, became one of the great intellectual
adventures of the Muslim jurists in the second half of the third
century and onwards. It was not, however, the jurists who first
developed these skills; it was the ashab al-hadith. For they first
made the, initially astonishing, claim that the law could be
deduced (in its totality) from hadith, and so provoked the
accusation that they were in fact, thereby, involved in error, lies,
and contradiction.' Ibn Qutayba, writing on behalf of the ashab al-
hadith, conceded that many hadith had been invented, but claimed
also that these could be recognized and eliminated.” Further
conceding that there was sometimes an appearance of contradiction
in hadith he undertook to demonstrate that this was a matter of
appearance only.

His book Ta'wil mukhtalif al-hadith consists of an introduction
in which he identifies his opponents—the ashab al-kalam and the
ashab al-ra’y, and his allies—the ashab al-hadith. This is followed
by the main part of the book, an extensive catalogue of selected
hadith and Quranic fragments which exhibit apparent contradiction.

! Ibn Qutayba, Mukhialif al-hadith, 86. * Tbid. 74-5, 86.
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These problem cases are presented in no particular order. They
cover matters of prophetic history and theology as well as legal
matters. As a master of adab, Ibn Qutayba was perhaps
undisturbed by the abrupt transitions and inconsequential juxta-
positions, and disinclined towards systematic theoretical thought.
His solutions are ad hoc; his skills are those of a sensitive
littérateur rather than a jurist or theologian; his theoretical
framework is large but not evidently scientific. When compared
with the systematic theoretical exposition of Shafi'’'s Risala (a
book that must be redated to c¢.300: see below) the rudimentary
nature of his categories and terminology becomes evident.

Ibn Qutayba has a basic terminology for the description of
hadith: they may be invented (mawdu‘); they may be weak or
strange (daif, gharib), sound or otherwise (sahih, sagim).” He has
little more sophisticated than that, not even the category of
isolated hadith (khabar wahid), which was distinguished and
explored in ShafiTs Risala. Though he possesses the conceptual
equivalent of tawatur (tatabu® al-riwayat ‘an al-thiqat min wujith
kathira), he does not know the term* (nor does the Risala). A
fundamental hermeneutic category adduced and explored in the
Risala is that known by the terms ‘@mm and khass, the general and
the particular. Though there are numerous instances where this
terminology would be appropriate, I have found no instances at all
where it is used by Ibn Qutayba. The concept and technical term
for abrogation (naskh) and its value as a hermeneutic device is
known: it can be applied to Qur’an and hadith. It is also
acknowledged that the sunna of the Prophet may abrogate the
Qur’an—al-sunna nasikha li-’l-qur'an.” Some later writers disliked
the forthrightness of this expression, though none denied the
reality behind it. Ibn Hanbal is said to have preferred the
statement that the sunna may explain and clarify (tafsir, tabyin)
the Qur’an; but the dispute was about words not process.®
Exploitation of the ‘@mm : khass distinction (and other distinctions)
rendered it possible for the Shafi'm school as represented by the
Risala to deny that the sunna could abrogate the Qur’an. In other

3 Ibn Qutayba, Mukhtalif al-hadith, 76.

4 Ibid. 205; it looks in any case like an ad hoc achievement rather than a
fundamental distinction.

S Ibid. 74, 194 ft.

¢ See Aba ‘Umar Yasuf Ibn ‘Abd al-Barr, Jami‘ bayan al-‘ilm, 188-92.
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respects the Risala contains a sophisticated and nuanced discussion
of naskh, representing a scholastic subtlcty which transcends the
basic ad hoc devices of Ibn Qutayba’s work.”

Obscurity and abbreviation in the Qur’an, according to Ibn
Qutayba, must be resolved by reference to the sunna—al-kitab
ya’ti bi-’l-jumal yakshifu-ha al-hadith wa-’khtisar tadulla ‘alay-hi
al-sunna.® This thought and the use of the term jurmal prefigures
the classical distinction between mujmal and mubayyan (obscure
and clcar), but this too is not yet what it was to become—part of a
systematic repertory of hermeneutic devices. The distinction
between jumal al-fara’id (i.e. highly general statements present in
the Qur’an) and their elaboration (fabyin) through hadith is a part
of the hermeneutic theory of the Risala® and has there a
significantly more structured role than in Ibn Qutayba’s work.

Non-literal usage is affirmed by Ibn Qutayba to be a custom of
the Arabs which must be recognized in religious texts. The plain
meaning of a text, for example, may be intended to constitute a
warning or to instil fear ({i-"l-tarhib wa-"l-tahdhir) and should not
be taken at face value. Hence a Prophetic injunction to kill the
wine drinker on his fourth offence is removed.'” A particularly
recalcitrant text may be subject to judicious amendment, without
any technical justification.'! Metaphoric usage is recognized and
explained, sometimes without recourse to a technical termin-
ology." On the other hand the Arabic language is known to
permit of implication, allusion, and simile (ima’, ishara, tashbih)
and the reader must be sensitive to these in Prophetic discourse. ?
Ibn Qutayba knows the verb kanna and the noun kinaya, implying
metaphor, but uses them sparingly, not systematically, and not
always at points where they would appear appropriate. The Risala,
by contrast, shows no (overt) interest in the category of the non-
literal.

Though Ibn Qutayba’s intelligence, cunning and resourcefulness
are everywhere evident, as also his broad sensitivity to literary
problems, he clearly does not have access to a systematic
hermeneutic framework such as is provided in the Risala. In all

7 Shafil, Risala, 106 ff. (= paras. 312 ff.); and see also the analyses of John
Burton, in The collection, 52—63 and Sources, passim.

% Ibn Qutayba, Mukhtalif al-hadith, 87.

° Shafi'i, Risala, 176 ff. (= paras. 486 ff.).

' Tbn Qutayba, Mukhtalif al-hadith, 96.

" Tbid. 99. 12 Ibid. 152, ad mawta. B Ibid. 163.




2260 THE DEVELOPMENT OF HERMENEUTIC SKILLS

categories except one, the Risala is a more sophisticated work and
it should accordingly be recognized as representing a later stage of
development. The single category which is signalled in Ibn
Qutayba and not developed in the Risala is that of the non-literal,
covering allusion, simile, and metaphor. There are several
possible reasons for this. First, this category was less necessary in a
work that was devoted exclusively to legal matters, and so
unconcerned with theological arguments. Secondly, whereas Ibn
Qutayba rejected the term giyas and all that in his time it stood
for, the Risala accepts it and gives it a clear function in relation to
the analysis and understanding of hadith. A number of non-literal
usages might be explained by reference to giyas arguments of
various types. Thirdly, the major developments of technique
discussed under the headings ‘@mm : khass, jumal : tabyin, and
nasikh : mansikh permitted numerous and complex resolutions
and so perhaps did away with the need for extensive (formal)
appeal to the non-literal. There may also have been some
suspicion of appeals to non-literal usage because of its real or
apparent arbitrariness. (However, under the heading haqiqa : majaz,
it became a standard part of later hermeneutic theory.)

Perhaps the most significant single factor indicating that Shafi'’s
Risala had not yet, at the time when Ibn Qutayba wrote, come into
existence is the latter’s ignorance of the dominant message of that
work. The painstaking distinction between two types of knowledge,
which constitutes almost half the argumentation of that book, is
certainly also its most important message,'* and it is unknown to
Ibn Qutayba. He knows the fundamentals of a theory of jtihad, a
word indicating the meritorious effort made by a jurist to achieve
an answer to a juristic problem, and implying the possibility of
erroneous solutions which are none the less rewarded. This theory
he defends, incongruously, with reference to the Gospel parable of
the workers in the vineyard."” He is clearly unaware of the more
sophisticated defence made available in the Risala.

The basic principles, then, of a theory of hermeneutics are
present in Ibn Qutayba but not their systematic development. The
accumulation of the problems that came to constitute his work
probably took place over a period of time; the discovery of
solutions was casual and ad hoc. Much has clearly been derived

" Norman Calder, ‘Ikhtilaf and ijma*®.
'S Ibn Qutayba, Mukhtalif al-hadith, 146-8.
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from Ibn Qutayba’s contemporaries and predecessors in the ficld
of hadith criticism, who had no doubt discussed many of the
problems and proposed some kind of solution. Much too is the
product of the special skills of Ibn Qutayba whosc encyclopacdic
knowledge, linguistic expertise, and general litcrary crudition
made him a uniquely competent figure. As in so many other ficlds
his achievement was recognized and his books copicd—not lcast
by the jurists, who, already engaged in the scarch for authority,
horrowed his weapons, adapted them to their own purposes, and
laid claim to his loyalties.

I1

The development of hermeneutic technique amongst the jurists
was initially a natural process, a result of the emergence of written
lexts, so much less flexible than memory and oral tradition.
lingagement in inter-school debate ensured that the jurists became
aware of the clash of authoritative exempla and began to devise
mcthods for dealing with it. Their skills developed no doubt in
tandem with the general literary skills of the community within
which they worked. But the particular attacks of the ashab
al-hadith and, above all, the personal achievement of Ibn Qutayba
provoked more systematic and pointed responses. Here is Ibn
Outayba asserting and illustrating the deficiencies of the ashab al-
ra’y. He is citing Ishag b. Ibrahim b. Rahawayh, the He-said

hyure.

e used to say . . . They [the ashab al-ra’y] claim that if a man sleeps while
-itting upright, sleeping deeply while in that position, he is not subject to
wenewal of wudi’. And yet they are agreed that any person who faints is
-ubject to cancellation of his state of purity {and consequently has to
renew his wudi’].

But there is no distinction between the two cases. Except that there is
no textual basis for the person who has fainted from which one can argue
to cancellation of his wudi’. But with respect to sleep, there arc several
hadith. Amongst them are the Prophet’s words, The eye is [like] the thong
on (he sphincter; if the eye sleeps the thong is opened (infatah al-wika’).
Also, He who sleeps, let him perform wudi’.

Ile said, They declare that wudi’ is necessary in the case of
recumbency, if one is overcome by sleep. But they declare it unnecessary
tor one who sleeps deeply in a kneeling or prostrating position—raki‘an
aw sajidan. He said, However these two positions are more likely than
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recumbency to occasion cancellation of purity. So they neither follow a
report (athar), nor cling systematically to giyas.'®

The ashab al-ra’y here are the Hanafis. They had evolved the rule
that in general sleep cancels wudi’. But sleep in a standing,
prostrating, or sitting position (qa’iman, raki‘an, sajidan, qa‘idan)
does not cancel wudi’.'” Ibn Réahawayh, in a rather confused
manner, objects. He claims that the Hanafis are distinguishing
invalidly between similar cases, namely that of the fainting
person and the sitting sleeper; and they are disregarding the plain
meaning of the Prophetic hadith, which state in a general sense
that sleep entails wuda’. In a second statement, Ibn Rahawayh
again affirms that with regard to recumbency and prostration the
Hanafis are making an invalid distinction. He concludes that the
Hanafis neither follow established report, i.e. the Prophetic
hadith, nor giyas which, according to Ibn Rahawayh, should have
led them to unify the rules on heavy sleep irrespective of position.
(This quote from Ibn Rahawayh is probably an example of
notebook scholarship. It does not demonstrate overall control of
the subject-matter; it achieves its ends through clumsy juncture
and repetition.)

This kind of criticism was easy to deal with—the Hanafis had
only to discover Prophetic hadith which stated that wudii” was not
incumbent on one who slept while standing, sitting, or prostrating.
They found such hadith, eventually in profusion, and many
examples have entered the major hadith collections. It is highly
probable that the initial assertion of the Hanafis had been that
light or fitful sleep did not occasion cancellation of wudii’; only in
the course of debate did they become literalist and assert that
sleep, even deep sleep, in a sitting, standing, or prostrating
position did not cancel wudii’.

Finding new hadith was one way of dealing with the attacks of
the ashab al-hadith. Nothing could be more redundant than Ibn
Rahawayh’s strictures. A more general mastery of hermeneutic
skills was acquired either in the process of debate or by the
systematic study and imitation of Ibn Qutayba. The influence of
Ibn Qutayba’s Ta’'wil mukhtalif al-hadith is seen in the Bavan
mushkil al-athar of the Hanafi jurist Abu Jafar Ahmad b.
Muhammad al-Tahawi (d. 321). This work is the same in format

' Ibn Qutayba, Mukhtalif al-hadith, 53-4. 7 Shaybini, As/, i. 57-8.
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and similar in content to Ibn Qutayba’s work. It consists of a
catalogue of problem cases in which two or more apparently
contradictory hadith or fragments from the Qur’an are brought
together with a view to harmonization and denial of contradiction.
Like the work of Ibn Qutayba, it covers historical and theological
as well as legal problems; many of the same problems are
discussed in both works. The material has been accumulated
without any consideration of order or systematization.'® The
approach remains casual and ad hoc. There are, however, a small
number of technical advances which mark the passage of time and
the acquisition of experience. Tahawt knows the ‘@mm : khass
distinction and uses it in a fairly systematic manner. His repertory
of technical terms is slightly wider. (It is still difficult to imagine
that he knew the Risala of Shafi1.) In addition to this, Tahawi's
work shows a significant increase in complexity and a great deal of
defensive argument designed to justify Hanafi law.

The positions adopted in this work sometimes differ quite
remarkably from positions adopted in other works attributed to
Tahawi, notably his Sharh ma‘ani al-athar (for which, see Sect. IV,
below). This fact can, of course, be explained: according to one
biographical authority the Ma‘ani al-athar is the first and the
Bayan mushkil al-athar the last of his works. ' But this is post facto
justification. In fact, structure and argumentation in both works is
casual and open-ended, segmentation clear and abrupt, growth of
argument through interpolation and addition evident; it is prefer-
able to consider both works as school texts, accumulating over
time, and subject perhaps to redactional supervision by Tahawi.
That the texts belong to the early decades of the fourth century
seems reasonable; Tahawt died in 321. They may have continued
to develop after his death, but the emergence of Shafi't’s Risala on
the one hand, and the establishment of standard hadith collections
on the other, must have made them seem amateurish, and thereby
brought an end to this kind of compendium.

The difference between Ibn Qutayba and Tahawi deserves brief
illustration. One of the problems dealt with by Ibn Qutayba is the

% Much later, this deficiency was remedied in two successive redactions, a
Mukhtasar and a Mu‘tasar min al-Mukhtasar, which brought the legal material
under the conventional chapter-headings of figh. See Bibliography, ad Abu ’l-
Mahasin Yasuf b. Masa.

' See the biographical introduction to Tahawi, Ma‘ani al-athar.
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apparent conflict between two hadith, in one of which the Prophet
is portrayed as kissing his wife during the fast, while in the other he
declares it forbidden to kiss while fasting. This contradiction is
resolved by pointing to the exceptional status of the Prophet. It is
forbidden for an ordinary man to kiss his wife during the fast, but
the Prophet, being immune from sin—ma ‘siim, can do so without
being subject to temptation: it is like a father kissing his son, or
two brothers embracing. Ibn Qutayba extends this idea to cover
also the Prophet’s sleep. Whereas men are normally subject to
impurity in sleep and required to renew their wudi’ after it, the
Prophet is not. This is based on the words of the Prophet, My eyes
sleep but my heart does not.

This account is simple and decisive. It is also problematic;
systematic exploitation of the assumption that the Prophet enjoys
unique status could destroy the whole fabric of the law in its
hermeneutic aspect.

The problem of sleep and its entailing cancellation of wudii’ is
taken up by Tahawi. His argument, more complex and more
detailed than that of Ibn Qutayba, reveals a more acute awareness
of the need to distinguish between Prophetic action which does
and Prophetic action which does not constitute a universal
precedent; and it is extended to include a defence of the Hanafi
rules. His material is deployed over two chapters, the first focusing
on the distinction between the Prophet and other members of his
community, the second exploring the question what kind of sleep
cancels wudii’. (In spite of the ordering, it is evident that much of
the second chapter came into existence prior to the first, since the
whole of its problem is in fact solved by the hadith which
introduces the first chapter.)>

The first chapter, then, introduces a Prophetic hadith strikingly
apt to the Hanafi viewpoint. Ibn “Abbas saw the Prophet pray the
dawn prayer then sleep either in a sitting or a bowing position
(sajidun aw jalisun); he even snored. Later the Prophet got up to
pray and Ibn ‘Abbas reminded him that he had been asleep. The
Prophet replied, Wudi’ is only necessary for one who sleeps in a
recumbent position (mudtaji‘an), for that involves relaxation of
the muscles (istirkha’ al-mafasil). Tahawl's commentary stresses
two points: wudu’is only necessary for one lying down and the ‘illa

“* Ahmad b. Muhammad al-Tahawi, Mushkil al-athar, iv. 35i—4 and 354—60.

THE DEVELOPMENT OF HERMENEUTIC SKILLS 231

or reason for this is relaxation of the muscles. However, in another
hadith, also from Ibn ‘Abbas, the Prophet is secn to lic down,
sleep deeply, snore, and subsequently get up to pray without
wuda’. This, according to Tahawi, must be taken as representing
the Prophet’s singular status. The obvious objection is formulated:
how does one distinguish these contradictory precedents? Tahdwi
plays on the fact that the first of these hadith sees the Prophet
explicitly inform Ibn ‘Abbas of the rule in its general form. The
second, deemed to be later, though possibly in the course of the
same day, reveals to Ibn ‘Abbas that the Prophct is not in this
matter of the same status as the rest of his community. Thus the
two hadith comprehend the whole of the law on this question. Itis
necessary further to consider the causal factor (ma'nan) which
distinguishes the Prophet from the rest of his community. This is
revealed in the hadith in which the Prophet says, My cyes sleep,
but not my heart. Because of this, says Tahawi, we understand
that the relaxation of the muscles normally attendant on sleep does
not take place in the Prophet.

This passage does not use the terms ‘@mm and khass though
it might have done. It shows an interesting development of
the notion of causal factor reflected in the clearly synonymous
terms %lla and ma‘na. (The latter took on a much more specific
technical connotation in ShafiTs Risala,”’ though in the end it was
the former which dominated technical discussion of analogical
thought.)

In his second chapter devoted to the problem of sleep, Tahawi
turns initially to the two hadith which had been the basis of Ibn
Rahawayh’s critique of the Hanafi position. These are (1) The eye
is the thong on the sphincter, so he who sleeps, let him perform
wudi’, and (2) He who sleeps let him perform wudii’. Tahawi, as a
Hanafi, has to neutralize the general import of these hadith, which
seem to imply a general and unqualified need for wudi’ after
sleep. His first step in that direction is to produce a variant of the
original thong-and-sphincter hadith. Mu‘awiya b. Abi Sufyan had
heard the Prophet say, The eyes are the thong on the sphincter, so
if the eyes sleep the thong is loosened (istatlaga al-wika’). That
apparently insignificant change in terminology prepares the way
for the argument that there is a causal factor (‘illa, ma‘'na, subab)

2l Shafi'i, Risala, 512, paras. 140 (I,
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which distinguishes sleep in general from the particular sleep that
makes wudii’ necessary.

Tahawi elaborates the argument for some time before conclud-
ing with a sequence of eleven Companion hadith which specify
that dozing or light slcep or sleep in a sitting position do not cancel
wudi’. The form of these hadith constitutes a precise defence of
Hanafi law—for example, from “Umar, If one sleeps sitting one
does not perform wudii’, but if one sleeps lying down, one does.
Such formulae were also (and clearly later) found to have been
uttered in an equally decisive manner by the Prophet himself (and
one of the Prophetic formulae has become the introduction to the
first of Tahawt’s two chapters).

Tahawi comments that these Companions distinguished a
special kind of sleep—khass min al-nawm—which alone cancelled
wudi’. This is the sleep which the Prophet particularized—khassa-
hu—Dby saying that it caused relaxation of the muscles. Sleep in a
standing or sitting position, or in a position of prostration, does
not share the causal factors—here asbab—which make sleep in a
recumbent position a cancellation of wudi’.

This single illustration must serve to make the point that the
discovery of a technical terminology of hermeneutics by the
Muslim community was a product of practical need and experience.
Here we see an ad hoc argument culminating in the assertion that
one type of sleep is ‘special’, khass. It is difficult to claim that the
term, as used here, is an established technical one; it is a
conclusion derived rather than a principle applied. But the seeds
of a technical system are here and were to be elaborated in works
like that attributed to Shafii. Likewise the terms %/la, ma‘na, and
sabab, all used here as synonyms and without any obvious
technical framework, were later to be distinguished and integrated
within highly technical hermeneutic structures.

In asserting that the development of technical skills was organic,
practical, experiential, a response to social and intellectual needs,
it is not my intention to imply that the Muslims just made them up
without reference to any past, or any non-Muslim cultural
experience. Rather, the cultural experience of the Ancient Near
East had become the cultural experience of Arabic speakers. The
Muslims shared with Arabic-speaking Jews and Christians access
to a literary world, oral as well as written, which was of great
antiquity and complexity; many components of this literary world
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were neutral as to sectarian loyalty. When the Muslim community
was subject, at an intellectual or literary level, to strains—which
were themselves in part the common strains and stresses of Near
Eastern monotheism—they responded, as the other communitics
had responded, by building out of the culture they inhabited, their
own particular structures (khdss), which were reflections of a
general culture (‘@mm). They did not borrow their structures, they
had first to feel the need, and then created in a new context the
structures that served their purposes and reflected their mythology,
with all the particularity and difference that the new context
required.

ITI

Shafi'T’s Risala shows an astonishing technical forcgrounding of the
hermeneutic device known as ‘@mm : khass. This is both the first
major topic addressed in that work and one of the lengthier.
Within the Jewish hermeneutic tradition, the text known as the
Thirteen Middot of Rabbi Ishmael shows a similar concern with
this basic device: eight out of thirteen principles refer to the
general and the particular.” Did the Jewish tradition influence the
Muslim? It may have done; the two communities spoke the same
language, lived in the same cultural milieu, shared many cultural
and intellectual problems, and had both come into possession of a
canonical scripture (Qur'an and Torah) and an extension of
revelation in the form of Prophetic dicta (hadith and oral Torah);
like the Jews, and later, the Muslims became committed to a
hermencutic defence of their identity as a community. Clearly
there was a possibility that the Muslims would be influenced by the
Jewish tradition, and might even, knowingly and consciously, raid
the technical armoury of that community in search of useful
weapons. At a slightly different level of influence and borrowing,
it may be thought that the Muslims, because they debated with the
Jews on legal as on theological matters, imperceptibly acquired
skills which had previously only belonged to the older community.

Without wishing firmly to deny either of these possibilitics—
which are indeed possibilities—I would suggest that they are not
the best models for understanding the emergence of hermeneutic

> Babylonian Talmud, Berakhot, Wilna edn., 47b-48a: also in Sifra, Introduc-
tion and in Siddurim.
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skills in the Muslim community. There are a number of counter-
indications. First, there is little evidence in Muslim texts of
systematic debating encounter between Muslim and Jewish jurists;
the paucity of reference may be taken to reflect a real paucity of
occurrence. Secondly, once it is recognized that the Risala is not a
product of ShafiT’s lifetime, the emergence of hermeneutic skills in
the Muslim community reveals itself rather as a long slow organic
process of discovery and systematization. It is significant that the
earliest hermeneutic arguments (I mean those of Ibn Qutayba) are
articulated by a littérateur and not by a jurist. This suggests that
the basics of a hermeneutic theory were a part of the general
literary culture which was carried by the Arabic language. Thirdly,
the theoretical bases of the Jewish hermeneutic system have long
been recognized as indeed a particular manifestation of a general
intellectual skill, diffused in the Middle East, naturalized in
Middle-Eastern culture, and having its origins (or some origins) in
Middle-Eastern Hellenism.>* The Muslim hermeneutic system and
the Jewish are, each, separately, a unique and distinct product of a
distinct community. If they share certain features, it is because
they share a cultural continuum, and because all systems of this
type must discover and rely on some aspects of language and
interpretation which are universal.

Finally, the precise details and arguments of the three major
Jewish statements of hermeneutic principle** are simply not
systematically repeated in any of the early Muslim sources. The
Jewish references to khallprat (general and particular) are fully
integrated into a world view which is Jewish, characterized by
Biblical, Midrashic, and Rabbinic reference. Conversely, the
earliest systematic account of the ‘amm : khass device in Islam,
namely that of the Risala, is locked into a Muslim structure of
thought and shows no signs of alien influence. It not only looks like
a product of Muslim thought, but systematic consideration of
(earlier) hermeneutic efforts (Ibn Qutayba, Tahawt) shows that it
is indeed a consistent and logical product of expericnce and

>3 See David Daube, ‘Rabbinic methods of interpretation” and *Alcxandrian
methods of interpretation’; S. Lieberman, Hellenism, 47-82; Alexander, ‘Quid
Athenis et Hicrosolymis?”

>* In addition to the Thirteen Middot of Rabbi Ishmacl. there arc the Seven
Middot of Hillel (Tosefta Sanhedrin 7:11 and Sifra), and the Thirty-two Middot of

Rabbi Eliczer ben Jose (Babylonian Talmud, Berakhot, Wilna cdn., 48b-49a). Cf.
Philip Alcxander, ‘The Rabbinic hermencutical rules’.
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development within the Muslim community. It is notorious that
the meaning of technical terms need not have much to do with
what they signify. A full analysis of ‘@mm/khass arguments in
Muslim figh, and of khal/prat arguments in the Jewish tradition has
hardly been essayed by scholars™ but a casual survey of (parts of)
the two traditions does not suggest either that the broad structures
or the constitutive elements show a non-trivial degree of similarity.
The Muslim system, like the Jewish system, should be understood
as a unique intellectual achievement, completely explicable as a
product of the intellectual history of the Muslims in the third
century.

v

Tahawi’s Sharh ma‘ani al-athar is in some respects a very similar
work to his Mushkil al-athar. It is a work of hermeneutics. The
prime focus of attention is Prophetic hadith. These are deployed in
so far as they seem to exhibit contradiction either with one another
or with the structure of the law as understood by Tahawi. The
arguments he adduces are intended to resolve contradiction and to
demonstrate that the principles of Hanafi law can be established
by reference to Prophetic hadith and, conversely, that, whatever
the appearances to the contrary, there are no reliable Prophetic
hadith that contradict Hanafi law. The techniques he uses do not
suggest that there is much temporal or developmental distance
between this work and the Mushkil al-athar. The partisan nature
of argument is never in doubt; chapters or lengthy segments of
argument are likely to end with the claim that the meaning or
meanings derived from the reports that have been analysed are
consistent with the opinions of Abii Hanifa and/or Aba Yasuf and/
or Muhammad al-Shaybani. The work is much larger than the
Mushkil. It deploys a far larger number of Prophetic and other
hadith. The material is organized systematically according to the
normal organization of figh discussions. I would guess the work to
be later than the Mushkil, though it is not a matter of importance.
The material is probably organic in its origins, but very much
under the control of the final redactor, who may well have been
Tahawi.

** But cf. Alexander Samely, ‘Between scripture’, ex. 3. for a khallprat
argument.
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The partisan nature of the work leads not simply to ad hoc
arguments but to arbitrary and irresponsible manipulation of
Prophetic and Companion dicta. This is nowhere casier to
exemplify than in arguments based on isnad-criticism, of which
there are several hundreds in this book. The orderly principles of
the science of ‘ilm al-rijal were clearly not known to Tahawi, and,
indeed, were probably not worked out till some time after his
death. (This fact should be noted by those who might wish to claim
that Bukhari’s collection of hadith and his biographical works had
been completed prior to the date normally adduced for his death,
namely 256; cf. Ch. 7, Sect. VI.) Analysis of isndds is an
cxcessively tedious business, but it derives an added importance
for academics working on the early history of Islam in view of the
continuing lingering respect for the Common-Link theory. First
claborated by Schacht,*® this theory is based on the observation
that for many hadith it can be established that their isndds display
something like the pattern shown in Fig. 1. It is variously argued
that this phenomenon either might, or can, or must be interpreted
as meaning that B invented the hadith in question.

Prophet

C 1

| l |

D G J

| | I

E H K
Fig. 1.

In fact, the phenomenon is demonstrably a product of a quite
different scenario. When a hadith (matn—the text) came into
existence which was accepted by several different factions or
groups within Islam thcy tended each to ‘capture’ the original
hadith and provide it with an isndd reflecting their group. Since
nearly all groups recognized the common heroes of the age of the

=0 Schacht, Origins, 163-75.
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Prophet, it tends to be at about the level of Successor that isnads
start converging. This is true even when the hadith emerge and
acquire isnads well into the third and fourth centurics. More
particularly, it can be shown that when there is competition
between groups, they engage in a mutual process of isndd-
criticism, which, again because they share a common respect for
the generation of the Companions and the Successors, tends to
focus on ousting a hadith by destroying the third or fourth link.
Group X asserts that the law is such and such on the basis of a
hadith with the following isnad: Prophet-A-B—-C-D-E. Group Y
knows that the law is not such and such and so is determined to
criticize this hadith. It cannot criticize the Prophet, the Companion
or, perhaps, the Successor. It points out that C has a bad memory.
Group A, perceiving the weakness of the link B-C, strengthen
their position by discovering a new isndd exhibiting the link B-J,
where J is known to have an excellent memory. Group B,
convinced this cannot be right, discovers an isndd with the link B—
K, where K is a notorious heretic. Or, worse, they discover the
link B-K-J, where well-meaning J has been fooled by notorious
K. Initially, and possibly for some time, Group A will keep
repairing the bad link, until they give up and try an entirely
different isnad. The to-and-fro of isnad criticism focuses on weak
links which are characteristically the third or fourth links in an
isnad. This leads to the common-link phenomenon, which reflects
nothing whatsoever about the origins of the matn of a hadith; it
reflects isnad criticism and competition in or after the second half
of the third century.

Here is a real example from Tahawi. It relates to mass al-
dhakar,?” a problem, it will be recalled, on which the Malikis and
the Hanafis took simple opposing positions. The Maliki position
was based on the hadith from Busra which, in the Muwatta’ of
Yahya, had the following isnad: Malik—"Abdallah b. Abi Bakr—
Muhammad b. "Amr—"Urwa b. al-Zubayr—Marwan b. al-Hakam—
Busra bint Safwan-Prophet. In the following analysis, I give
Tahawi’s argument in schematic form.

1.1. Hadith: Abti Bakra—Husayn b. Mahdi—Abd al-Razzag—Ma'mar—
Zuhri-‘Urwa-Marwian—-Busra—Prophet.

27 Tahawi, Ma‘ani al-athar, i. 43-8.




240 THE DEVELOPMENT OF HERMENEUTIC SKILLS

hadith with, he claims, impeccable isnads all advocating the
opposite point of view. The only thing to notice here aside from
the arbitrary invention and impugning of isndds (and the invention
in order to impugn) is the way that the focus of dispute is on weak
links. All of the quoted isnads down to Paragraph 8.0 accept
‘Urwa as the permanent transmitter of this bundle of hadith.
Thereafter the advocates of this point tried different early
authorities. The new isndds also developed weak links. Some
isndds show attempts to repair the weak link "Urwa-Busra by
substituting a more acceptable figure for Busra. Set out in tree
diagrams, these various isnads would probably indicate a dominant
common link in ‘Urwa and/or a key figure in Zuhri, etc.

The Common-Link Theory is not quite an aberration of
scholarship, for it has some uses; see above, Chapter 2, Section
VI. But the presence of “‘Urwa in all these isnads does not prove
that he invented or propagated this hadith. He is a common link
because the link after him became a focus of dispute. The dispute
took place in the second half of the third century. It was during this
period that all of these isnads were discovered (or invented). The
common-link phenomenon as a feature of hadith literature relates
to a method of isndd criticism current amongst jurists and others in
the second half of the third century. The materials of this
particular dispute were gathered and stored within Hanafi circles
until a redactor (or redactors) took them in hand and gave them
their present form. This storing of materials and redaction took
place, we must assume, in Egypt, where Tahawi spent his scholarly
life. The materials thus reflect local debate in Egypt between
Hanafis and Milikis. At the level of isnad criticism it must have
been a singularly sterile and unexciting debate (unless we
recognize in this game of invention a disarming sense of irony). It
remains unexciting and uninteresting in its twentieth-century
manifestations.”

And yet it was also in Egypt, and presumably at about this time,
that Shafii circles were elaborating the arguments that finally took

29 The limitations of the Common-Link theory were to a degree appreciated by
Schacht, Origins, 166 ff. Michael Cook and Patricia Crone have more reservations
(but not in my opinion cnough), Early Muslim dogma, 1071f. and Roman,
provincial and Islamic law, 27-31. Juynboll thinks that common links ‘are entitled
to our most painstaking scrutiny’, Muslim tradition, 216, and see all of 206-17. The
impetus he has given to the theory is probably responsible in part for its continued
use; see e.g. Powers, ‘On bequests’, 193-7.
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shape and became the Risala of Shiafi'i, one of the finest
intellectual achievements of early Muslim jurists in the field ol
exegetical theory, and by far the most influential.

\Y%

ShafiTs Risdla has provoked considerable comment™ and a

complete English translation. It is a (fairly) well-organized work in
which a number of hermencutic arguments and devices are
discussed and exemplified in a detailed and orderly manner. Its
argument that obedience to the Prophet is necessary and com-
manded in the Qur'an is well known.’' The major devices
signalled are: ‘@mm : khass, nasikh : mansukh; jumal : tabyin. At
the logical centre of the work is a distinction between two types of
knowledge, one that permits and one that does not permit of
certainty. This is followed by discussion of the two major sources
of uncertainty, namely khabar wahid and giyas/ijtihad (together
with some lesser matters including #ma*).** In an earlier work I
have demonstrated the logical cohesion of the section which begins
with the statement, Knowledge is of two types.” It is a mark of the
failure of the book to present itself adequately that its hard-
working English translator moved the first chapter of this section
to a different (and much less suitable) situation; and moved a
number of other chapters as well.” In fact the book has
considerably more cohesion than is there conceded. In my earlier
study I remarked on ‘the subtlety of intellectual endeavour, the
constant repetition [and] the consistency of effort which are all
demonstrable behind the scholastic dryness of the text’.” I am still
conscious of this work as a remarkable intellectual achievement

3 Schacht, Origins, see index s.v. Shifi'T; Burton, The Collection, 21-30, 52-63,
and see index; Calder, “Tkhiilaf and ijma®.

31 Schacht, Origins, passim; Burton, The Collection, 21-30, 52-63, and see
index.

32 Ijima“ for Shafi'T as a separate topic (i.c. when it does not mean agreement on
the meaning or significance of revelation) signifies agreecment of the people at large
on a matter not dealt with in revelation. That there was anything at all not covered
by revelation was a belief abandoned by most later jurists. The notion of ijma’ al-
nds—on something not covered by revelation—became a useless catcgory. Ct.
Calder, ‘Ikhtilaf and ijma®, 72 and 73-7.

3 QCalder, Ikhtilaf and ijma“.

* Majid Khadduri, Islamic jurisprudence, 52-3.

¥ Calder, ‘Ikhtilaf and ijma®, 71.
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1.2. When ‘Urwa heard Marwan’s comment, derived from Busra, he paid
no attention to her hadith—/lam yarfa“ bi-hadithi-ha ra’san.

1.3. So Marwan sent a police officer to her, who returned, confirming that
the Prophet had commanded wudii’ after touching the penis.

2.0. Tahawt’s comment:

2.1. The phrase lam yarfa“ bi-hadithi-ha ra’san is to be taken as a
declaration of weakness (fad 7f) by ‘Urwa against Busra.

2.2. This is confirmed by Rabi‘a who was amusingly and wickedly rude
about Busra in this context.

2.3. Also by Ibn Zayd who confirms that the tradition is not thus and adds
to the general impugnment of Busra.

Tahawt’s version of the isnad of this hadith (1.1) is technically
respectable. Ma‘mar [b. Rashid] and Zuhri are usually associated
with Madina and they transmitted to the respected Yemeni scholar
‘Abd al-Razzaq, etc. The matn, however, has acquired a Hanafi
twist. In its Maliki form-—the original form, against which this one
was developed—"Urwa was seen to accept the report from Busra.
Here “Urwa is seen to have rejected Busra’s view. It will be noted
that both sides have accepted that “Urwa is reliable. Tahawi might
have stopped here, but this game depended on overkill.

3.0. In any case Zuhri never heard this hadith from ‘Urwa; it is a product
of forgery (fadlis). For the same hadith is reported thus:

3.1. Yinus-Shu‘ayb b. Layth—Layth—Ibn Shihab [al-Zuhri]**~*Abdallah
b. Abi Bakr b. Muhammad-"Urwa—Marwan—Busra—Prophet.

3.2. It follows that Zuhri did not hear it from “Urwa directly. And the
presence of “Abdallah b. Abi Bakr considerably lowers its grade. They,
the Malikis, admit that the presence of “Abdallah b. Abi Bakr makes a
mockery of an isnad.

Here, Tahawi abandons the hadith entirely, even the version that
is useful to the Hanafis, and points to an isnad with a weak link.
This is only the first of numerous such isnads.

4.0. Another version has it that the intermediary between ‘Urwa and
Zuhil is, not ‘Abdallah b. Abi Bakr, but Aba Bakr b. Muhammad,
as follows:

4.1. Sulayman b. Shu‘ayb-Bishr b. Bakr—Awza‘i-Ibn Shihab [al-Zuhri]-
Abu Bakr b. Muhammad-"Urwa~Busra-Prophet.

* For the difficulties in nomenclature and identity of Ibn Shihab/Zuhri, sce
G. H. A. Juynboll, Muslim tradition, 146-58.
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The point being laboured here is that the good link Zuhri-‘Urwa is
broken; even if the hadith was passed to Zuhri, it was through an
unreliable authority.

5.0. Some say that the link after “Urwa is his son, Hisham b. "Urwa, who
cannot be impugned. For example:

5.1. Ibn Abi ‘Umar—"Ubayd Allah b. Muhammad al-Timi Hammad b.
Salama-Hisham b. ‘Urwa—"Urwa—Marwan-Busra—Prophct.

5.2-5.5. Four other isnads all displaying the link Hisham-"Urwa--Marwian--
Busra—Prophet.

5.6. Reply: Hisham too did not take it from his father, but heard it from

-Abu Bakr and then reported it from his father by forgery (tadlis), as

proved by:
5.7. Sulayman b. Shu‘ayb-Khasib—Humam—Hisham b. "Urwa-Abu Bakr
b. Muhammad—"Urwa—Marwan, etc.

Here we see a total of five isnads in which a bad link is replaced
with a good link: ‘Urwa passed it straight to his son, Hisham.
Zuhrt has been abandoned. Tahawi’s reply to this could hardly be
more arbitrary: he simply interpolates the joker, Abii Bakr b.
Muhammad, between Hisham and his father. He implies that this
is enough to devalue all the good links.

6.0. Some say it is reported from “‘Urwa by others than Zuhri and Hisham
as in:

6.1. Muhammad b. Hajjaj and Rabi’ the Mu’adhdhin-Asad-Ibn Lahi‘a—
Abu 'l-Aswad—"Urwa-Busra—Prophet.

6.2. Reply: Who would ever rely on Ibn Lahi‘a?

Here and in the following several examples it seems to me that all
pretence at seriousness is lost. Isnads are multiplied and dismissed
in a casual, arbitrary, and indifferent fashion.

7.0. What about: Abi Bakra-Aba Dawad-Hisham-Yahya b. Abi
Kathir-a man-"Urwa—*A’isha—Prophet?

7.1. Reply: How can you argue this?

8.0. What about: "Ali b. Ma‘bad-Ya'qab b. Ibrahim—Ibrahim b. Sa‘d—
Ibn Ishag-Muhammad b. Muslim—"Urwa—Zayd b. Khalid—Prophet?
8.1. And: Ibn Abi Dawiid-‘Ayyash al-Ragqam—"Abd al-A‘la-Ibn Ishaq,
etc.?

8.2. Reply: How can you set up Ibn Ishaq against those who oppose him
on this matter?

Regretfully, Tahawi has ten more isndds in each one of which he
finds some fault or another. He also has six splendid Prophetic
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though I am more inclined now to see in the repetition (and
consequent redundancies) and in the apparent failures of organiz-
ation that bothered the English translator signs of organic growth
and redaction. The book deserves a more careful literary
description than has so far been attempted but that need not be
carried out here. The arguments I set out in Chapters 4 and 5 will
adequately account for my present scepticism about the attribution
of the work to ShafiT; and the arguments of this Chapter will
perhaps suffice to show how much more comfortably the work fits
into a proposed dating of ¢.300 than into any earlier period.

The specifics of the theory presented in the Risdla and the many
refinements that were developed in the classical period have
received to date adequate academic description.”® That aspect of
his argumentation which to my mind is the most important and the
most liberating in terms of its influence on the literary tradition of
figh, however, deserves repetition. The acknowledgement and
justification of ikhtilaf, based on the distinction between two types
of knowledge, established a kind of flexibility and tolerance
(already perhaps implicit in some earlier juristic literature) in so far
as the notion of variation was now built into the system and its
negative implications neutralized. The motives for this achievement
are multivalent but not obscure. The arguments respond to and
neutralize the divisions within the geographically and ideologically
various ancient schools; they constitute a principle of transcendent
unity whereby all participants in debate could recognize in
themselves a unificd and catholic body. By the same token, the
contemporary scholars might associate themselves with traditions,
or traditional figures of the Islamic past, going back to and including
all of the Companions and Successors, irrespective of recorded
deviation or divergence in juristic conclusions. It is the acknow-
ledgement of permitted divergence that creates unity within a
community. If this realization was a gradual achievement on the
part of all the Muslim jurists, it remains none the less true that its
first orderly articulation comes in this Risala, product of the Shafi‘i
school and, probably, in its present form, of ¢.300.

The theory had another happy effect, at least from the point of

* See Burton, The Collection and Sources, passim; Majid Khadduri, Islamic
jurisprudence; also the general accounts of Muslim hermencutics in Goldziher, The
Zahiris and Wansbrough, Studies (170-202); also the several works of Wael B.
Hallaq (inter alia *Considerations’, “The devclopment of logical structure’).
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view of the jurists as a class. It articulated a gulf between those
who know, who have the right to debate, and to differ, and those
who do not know (mugallids), who are a subordinate class,
dependent for their knowledge of the law on those who know. "’

A third feature of these perceptions, and of equal importance, is
that they liberated the juristic tradition into acsthetic and
intellectual play; and so permitted that remarkable development
of juristic literature that is classical™ figh. Preciscly because man
cannot achieve the stasis of certainty, he is committed (through
God’s deliberate withholding of secure knowledge) to cternal
debate, debate, that is, on the significance of revelation. 1t is
hardly to be expected that all thinkers will rejoice cqually in the
uncertainties of the law (some embraced as others feared it) and
the boundaries of uncertainty are a part of the debate. One uscful
and effective account of the matter, which may illustrate the point,
is provided, fairly late in the tradition, by the Hanbali scholar [bn
Qudama (d. 620), in his Rawdat al-nézir wa-jannat al-munazir. He
focuses in a significant passage on the question whether all
mujtahids, with their divergent views, are correct.” They are not;
nor can any one of them ever achieve certainty that the view he has
adopted is the single correct view that corresponds to God’s will.
The search for that single correct view, however, must not be
abandoned: and so the scholars of the Muslim community are
committed, for all time, to the play of hermeneutic argument.
There can be no ‘rolling up of the carpet of debate’.*’ And carpets
of debate are precisely what, for a thousand years, the Muslim
jurists have woven, always (more or less) functional, but also of a
patterned beauty that appeals as insistently to the intellect as a
Persian carpet does to the eye. It is in its preparation for that
achievement that Shafi'T's Risala achieves its greatest importance.

¥ Sce Calder, ‘Ikhtilaf and ijma”, 71; also Norman Calder, ‘Doubt and
prerogative’ for the workings of these arguments in a Shi'T context.

* [ use the word here to cover all of the developments in the post-formative
period up to and including the nineteenth century, being not at all convinced that
scholarship has yet distinguished any meaningful lines of cleavage, temporal or
typological, within the bulk of figh literature.

% *Abdallah b. Ahmad Ibn Qudama, Rawdat al-nazir, 324-34.

4 Ibid. 332.
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TRANSITIONS

Over three chapters | have argued that in literary form, normative
content, and hermeneutic theory, Islamic jurisprudence is an
organic product of Arabic-speaking Muslim society in the third
century. It reflects the social and intellectual tensions of that
socicty and cannot be explained in terms of mechanical borrowing
or alien influence, nor in terms of continuity with, for example, a
Bedouin past: that would be to ignore the soctal complexity of
Muslim society, its long history of city life, and the dominant
presence there of non-Bedouin. It is probable that non-Muslim
elements in the cosmopolitan world of the ‘Abbasid Empire
experienced similar tensions. (All of the communities of the
Middle East participated in the political, social, and intellectual
consequences of Arab political hegemony.) In such a milieu,
borrowing, influence, and continuity are all present; but fresh
creative thinking articulated through complex, indeterminate, but
indigenous social and intellectual structures would seem the only
way effectively to explain such developments as are rendered
visible by the literary residue of the period. The characteristics of
the period, both literary and social, in so far as they impinge
particularly on the production of juristic works, have perhaps been
sufficiently indicated. It remains to ask at what date the features of
this developmental phase so changed as to mark the initiation of a
new historical phasc. The question is of course primarily analytic:
it serves the need of the historian to establish types, create
divisions, and mark boundarics. But, like most cxercises in
periodization, the argument | offer here includes the suggestion
that the participants in the process were not entirely unaware that
something had been left behind.

The conventional division between the formative and ‘classical’
periods of Islamic jurisprudence focuses on the fourth century as
the period of transition.' This is clearly a correct perception

' Sec e.g. Chafik Chchata, Endes de droit musulman, i. 17; also Ya'akov
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(though whether accompanied as yet by a reasonable and precise
characterization of the two periods may be doubted). Avoiding
reliance on dates, I would propose that a uscful symbol of the
ending of one phase and the beginning of anothcer may be found in
the production of Mukhtasars. This term covers a type ol juristic
work which in the post-formative periods had diverse forms and
functions. The earliest examples, however, are quite clearly simply
attempts to summarize the known law, within a given tradition. In
these respects alone, they are significant: they mark a nced to
gather and summarize the past with a view to building on it and
they also signal a satisfaction with school loyaltics and consequent
pluralism, which is perhaps different from the morce combative
atmosphere of earlier texts. In two other respects they have still
greater symbolic value.

First, they are authored texts. They represent the effort by
particular named individuals to bring the inherited tradition, with
all its diversity of oral and written sources, to order. None would
doubt that the responsibility for that ordering belongs to the
individual in question, who, in undertaking the task, is making
some sort of claim to a personal literary achievement. The
characteristic texts of the formative period are not like this: no
matter how real or strong the authorial or redactional presence, it
represents itself as merely the medium for the school tradition.
Pseudepigraphy and the absence of claims to personal authority
are the norm. The transition is as important as the emergence of
the individual skilled artist of the Renaissance, in contrast to the
anonymous skilled craftsmen of medieval art, and as difficult to
pin down. The Mukhtasar of the Hanafi jurist Qudari (d. 428) is
no longer a work of the formative period. The earlier Mukhtasars
of Tahawi (d. 321) and Marwazi (d. 334) represent, however,
precisely the relevant transitionary features. They are ambivalent
and uncertain about the interpretative and literary role of the
author. Marwazi is sometimes a skilled and creative summarizer
of the books he inherited; at other times he falls back on a
despairing recapitulation of sources which successfully resist his
efforts at structural control. In both cases the achievement was
sufficient to constitute an instructive model and to generate a

Meron, ‘The development of legal thought’. Joseph Schacht is markedly early in his
assessment of the transition, and, I would say, does not characterize it well,
Origins, 329, and Introduction, 69-71.
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