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overview

what is the Islamic law of war and peace? This crucial
questionunderlies all discussionof jihad, perhaps themost
misrepresented of ideas in the West’s understanding of
Islam. “Holywar”,1 “a faith spread by the sword”,2 “Islamo-
fascism”,3 “infidel”,4andmanyof theothercatchphrases so
popular in the uninformed debate on this topic only serve
tomuddle the issue. It is thereforeuseful, andeven impera-
tive, toexplainwhat jihad is,what itmeans toMuslims, and
how it relates to theconcrete issuesofwar andpeace. Since
one cannot hope to understand a law by studying the
actions of those who break it, we will not discuss here the
actions of individuals, but focus on the very sources of
Islamic law itself as they relate to jihad,war, andpeace.Acts
ofviolenceandsituationsofpeacecanonlybe judged, from
the point of view of Islam and the Shari‘ah (Islamic law), on
how fully they accord with the principles set down by the
Qur’an, theteachingsof theProphet, andtheprecedentset
by the traditionof religious scholars throughthecenturies.
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Naked assertions by individuals who claim to speak in the
name of Islamwithout a foundation in these authoritative
sources and principles must be examined in light of those
very sources andprinciples, andnot accepted at face value.
What follows is anattempt todescribe themost important
issues surrounding the Islamic lawofwar andpeace, and to
lay out the mainstream, traditional Islamic position,
comprisedof threeessential principles:

•Non-combatants arenot legitimate targets.

• The religionof apersonorpersons innoway
constitutes a cause forwar against them.

•Aggression isprohibited, but theuseof force
is justified in self-defense, forprotectionof
sovereignty, and indefenseof all innocentpeople.

Wewill expandupon theseprinciples inwhat follows.

overview

vi



1

does jihadmean “holywar”?

although very often the Arabic word jihad is
glossedas “holywar”, ifweweretotranslate “holywar”back
into Arabic we would have al-harb al-muqaddas, a term
which does not exist in any form in the Islamic tradition.
Jihad, both linguistically and as a technical term, means
“struggle”, and is etymologically related to thewordsmuja-
hadah,whichalsomeansstruggleorcontention, and ijtihad,
which is the effort exerted by jurists to arrive at correct
judgments in Islamic law.

“Holy war” is actually a term that comes out of
Christianity. Until its acceptance by the Emperor
Constantine in the fourth century, Christianity was a
minority religion that was often persecuted, and which
grew only through preaching and missionary activity.
Christians were in no position to make war, and indeed
Christ’s teachings to turn the other cheek kept them from
retaliation against their persecutors in most cases.When
Christians came to possess real military power, however,
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theywere facedwith the taskof fightingwars andof decid-
ingwhen, if ever, aChristian couldfight in awar and still be
considered a true follower of Christ.Augustine was one of
the earliest of Church thinkers to address this question in
detail, discussing it under the general rubric of “just war”.
Bothhe andhismentorAmbroseofMilandescribed situa-
tions inwhich justicewould compel aChristians to takeup
arms, but without forgetting that war should only be seen
as anecessary evil and that it shouldbe stoppedoncepeace
is achieved. Such ideas were later elaborated upon by such
figures asThomasAquinas andHugoGrotius.

It was with the rise of the papal states and ultimately
with the declaration of the Crusades that the concept of
“holy war” came to be an important term. It is noteworthy
that the earliest “holy wars” were often wars by Christians
against otherChristians, in the sense that theprotagonists
saw themselves as carryingout thewill ofGod.However, it
waswith the “takingof the cross”by theChristianwarriors
sent by PopeUrban in the eleventh century that “just war”
became “holy war” in its fullest sense. It was only with the
authorization of the Pope that a knight could adopt the
symbol of the cross. “Holy war”, as a term, thus has its ori-
gins inChristianity, not Islam.

This gradual transition fromtotalpacifismto justwar to
holywardidnotoccur inIslam.Thenonviolentperiod last-
edonlyuntil theProphetemigratedtoMedina, afterwhich

jihad and the islamic law of war
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the community was forced to ponder the conduct of war.
The early history of Islam, unlike that of Christianity, was
marked by overwhelming military and political success.
However, rather than stampapermanentlywarlikecharac-
teronIslam, thevery fact thatMuslims received revelation
and guidance from the Prophet on matters of war estab-
lished a set of rules and legal precedent that set clear and
unmistakableboundaries.AsChristianscameto learnafter
they had gained political power, in a world full of evil and
human passions war was inevitable, and even followers of
Christ’s teachingof turning theother cheekwere forced to
formulate a concept of “just war”. They lacked, however,
the advantage of a clear and binding precedent that not
only provide that jus ad bellum, or the conditions under
which a just war could bewaged, but jus in bellum, the rules
on how the fighting itself is carried out. This is precisely
what theQur’an, the life and teachings of theProphet, and
the actions of the early community gave to Islamic law.

The term “holy war” is thus inaccurate and unhelpful,
implying that for Muslims war has a kind of supernatural
and unreasoned quality removed from the exigencies of
the world. On the contrary, Islamic law treats war as a
sometimes necessary evil, whose conduct is constrained
by concrete goals of justice and fairness in this world. If
warfare has any worth (and indeed, those martyred while
fighting justly in the way ofGod are promised Paradise), it

question 1
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comes fromwhat is fought for, not from the fighting itself.
Jurists of Islamic law never ask whether war is “holy”.
Rather, they determine, based on Islamic teaching, if it is
right and just. An unjust attack by a group of Muslims
acting outside of the law might be called war, but it is not
jihad in the eyes of traditional Islam. Moreover, as the
verses of the Qur’an and sayings of the Prophet below will
show, jihad is also a name for a spiritual struggle or taking a
principled stand in adifficult situation.

Thus, not allwar is jihad, andnot all jihad iswar.

2

what is the role
of non-violent jihad?

the history of the Muslim community under the
Prophet is normally divided into two periods, the Meccan
andtheMedinan.Qur’anicchapters andverses arenormal-
ly classified accordingly, depending on when the verse was
revealed. The Muslim hijri calendar begins with the emi-
gration (hijrah) of the Prophet and his Companions from
Mecca toMedina, where they established the first Islamic
political entity. The Meccan period begins with the
Prophet’s first revelation from the archangel Gabriel, and

jihad and the islamic law of war
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ends thirteenyears laterwith thehijrah,while theMedinan
period begins with hijrah and ends ten years later with the
Prophet’s death in632of the commonera.

In theMeccan period theMuslimswere aminority reli-
giouscommunityamongst theprimarilypolytheisticpagan
Arabs, andpossessednopoliticalpowerorprotectionaside
fromthatwhichwasprovidedbytheir familialbonds.They
did not constitute a formal organization, but rather were a
self-selected group of individuals who were bound to each
other spiritually, andwhowereoften verbally andphysical-
ly abused for theirpractices andtheirbelief in theoneGod.
During thisperiod theProphetwasneither judgenor ruler,
but guide and teacher, andbrought news of the true nature
of things, especially as it concernedtheonenessofGodand
the inevitableDayof Judgment.Thecommandsandprohi-
bitionsduring theseyearswereof a spiritualnature, suchas
performing prayer and keeping away from unclean things,
and there was no earthly punishment for going against
them.

Once the Prophet and Companions emigrated to
Medina, the Prophet took on the power to govern politi-
cally over the Muslims and non-Muslims of Medina. He
became both a spiritual and temporal leader, and as such
became responsible for both the spiritual and material
needs of the people, whereas in theMeccan period his pri-
marymission was to be a bringer of glad-tidings and awarner

question 2
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(the Holy Qur’an, Al-Fatir, 35:24). These material needs
included the defense and maintenance of the new Islamic
state, by force of arms if necessary.While the Muslims in
the Meccan period were expressly forbidden to take up
arms against their persecutors, in theMedinanperiod they
aregivenpermissiontofight their enemiesmilitarily, aswill
be discussedbelow.

Some have speculated that theMuslim community was
not permitted to take up arms in the Meccan period
because they were weak and outnumbered, but this is to
forget that they were outnumbered three to one at the
Battle of Badr, which took place in the Medinan period.
Moreover, this explanation contradicts Qur’anic verses
such as, If there are ten steadfast among you, theywill defeat two
hundred, and one hundred among youwill defeat one thousand of
thosewhodisbelieve, for they are a peoplewhodo not understand.
(Al-Anfal 8:65)Or,Howmanya small party has defeated a larg-
er party by God’s leave! God is with the steadfast. (Al-Baqarah
2:249)

Still,wefindthat in thisperiodofnon-violent stead-fast-
ness, under the frequently violent persecution of the
Meccan pagans to the new religion, the Muslims are com-
manded to carry out struggle, or jihad: Do not obey the
disbelievers, and struggleagainst themwith itagreat struggle (Al-
Furqan 25:52).Then indeed your Lord—for thosewho emigrated
after they were put through tribulation, then struggled andwere

jihad and the islamic law of war
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patient—indeed your Lord, after that, is forgiving, merciful (Al-
Nahl 16: 110). Verse 25:52 is universally considered to be
Meccan by traditional exegetes of the Qur’an,5 and Ibn
‘Abbas pointed out that struggle …with itmeans to struggle
using theQur’an, that is, with the truth contained therein
against the false beliefs of the pagans. Verse 16:110 is
thought by some to be Medinan, but the majority of
exegetesconsider theemigrationmentionedtorefer to the
flight of some of the Muslim community to seek asylum
with theKing ofAbyssinia, which occurred in theMeccan
period.

TheProphet himself praisednon-violent jihad.He said,
“The best struggle (jihad) is to speak the truth before a
tyrannical ruler,”6 and, “The best struggle is to struggle
against your soul andyourpassions in thewayofGodMost
High.”7 Some have questioned the authenticity of the
hadithwhichdescribes theProphet returning fromabattle
with theCompanions and saying, “Wehave returned from
the lesser struggle to the greater struggle,” which is often
citedbythoseseekingtorecover thetraditionalmeaningof
jihad. If thehadith is indeed inauthentic, themeaning is still
found intheaforementionedhadith thatplaces thestruggle
against the soul above all other struggles. Moreover there
arenumerousotherhadithwhichplace the efforts required
in the spiritual life above the rewards of physical combat.
The Prophet once said, “Shall I tell you of your best deed,

question 2
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the most pleasing to your King, the loftiest in your ranks,
better than the giving of gold and silver, and better than
meeting your enemy in battle, beheading him whilst he
beheads you?The remembranceofGod (dhikrAllah).”8

Indeed, so important is the spiritual elementof struggle
thatevenwhenMuslimsarecommandedtofight theymust
first insure that the truth does not die with those who put
their lives at risk in battle.And the believers should not all go
out to fight. Of every troop of them, a party only should go forth,
that they (who are left behind)may gain sound knowledge in reli-
gion, and that theymaywarn their folkwhen they return to them,
so that theymay beware. (Al-Tawbah9:122)

The superior and inherent worth of spiritual struggle
over armed struggle is an immutable value in Islam, but
placing the spiritual above the worldly does not erase
worldly concerns. It is universally agreed that Islamic law
came to sanction armed struggle andwar, but this sanction
came with a law of warwhich is binding for Muslims.This
lawofwar answers two fundamental questions:Whydowe
fight?Howshouldwefight?

In almost all cases during the career of the Prophet
armed combat and war took place with Muslims on one
side and non-Muslims on the other.These were not tribal
battles, sincemembersof thesametribeandoftenthesame
family fought on opposite sides. Nor were they religious
battles in the sense that Muslims fought non-Muslims for

jihad and the islamic law of war
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the mere fact of their being non-Muslims.As we shall see,
Muslims fought for the protection of their basic rights: the
right to life, property, honor, and most importantly the
right to believe and practice their faith. Their grievances
against their enemieswereexpulsion fromtheirhomesand
seizureof theirproperty;persecution inthe formof torture
and murder; and pressure to give up their faith in the one
Godand theProphetMuhammad.

Acursoryknowledgeof the lifeof theProphetwill show
that oneneednot go into theology to explainwhyMuslims
fought their enemies.Thefact thatMuslimswereperse-
cuted, reviled, tortured, pitted against their own
families, exiled, embargoed, and killed providesmore
thanenough justification for their resort to force.

3

domuslims gotowaragainstothers
merely because theyare non-muslims?

most scholars agree that the first verses to permit
fightingwere:

Truly God defends those who believe.Truly God loves not
every disbelieving traitor. Permission is given to thosewho

question 3
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are fought because they have been wronged. Surely, God is
able to give them victory—those who have been expelled
fromtheirhomesunjustly onlybecause they said: “OurLord
isGod.”And if itwere not thatGod repelled some people by
means of others, thenmonasteries, churches, synagogues, and
mosques, wherein the Name of God is mentioned much
would surely have been pulled down.Verily, Godwill help
thosewhohelpHim.Truly,God is powerful andmighty—
those who, if We give them power in the land, establish
worship and pay the poor-due and enjoin kindness and for-
bid iniquity.AndtoGodbelongs theoutcomeof [all]affairs.
(Al-Hajj 22:38-41)9

It is of the greatest significance that the verses finally
giving Muslims permission to use force to defend them-
selves should make mention of the houses of worship of
other religions.GodnotonlyprotectsMuslimsbyrepelling
somebymeans of others,He also protects religion as such,
which is described here in terms of the places wherein the
nameofGod is remembered.Aswillbemadeclearbelow, it
is the not the religious identity of people which
justifies theuseof forceagainst them,but theiraggres-
sionandcrimesagainst theMuslimcommunity and, by
extension,other religiouscommunitiesunderMuslimrule.

jihad and the islamic law of war
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4

whatare the five basic rights of islamic
law, andhowdotheyrelate towar?

the question of protecting religion in war is a
crucial one, for indeed he law of war in Islam is a subset of
all Islamic law (theShari‘ah), and as such itmust conformto
the principles of that encompassing law. Jurists of the
(overwhelmingmajority) orthodox tradition have, in codi-
fying the law, identified those fundamentals which the law
must protect andwhichMuslims cannot violate.These are
usually called “The Aims of the Law” (maqasid al-shari‘ah),
but in effect they amount to the Five Basic Rights. They
are: (1) Religion; (2) Life; (3) Mind; (4) Honor; (5) Property.
Muslims have always understood the value of the outward
(the restrictions andprohibitions of the law) to derive ulti-
mately from its protection of the inward (the human
being’s relationship with God and his own true nature),
hence the traditional place of religion as the first Basic
Right before the law. It is one reason why the Prophet
placed the remembrance of God above all other acts. Yet
Islamic law, and ipso facto the law of war, must take into
account the otherBasicRights.TheRight toLife includes
safety from murder, torture, terror, and starvation. The
Right to Mind encompasses the Islamic prohibition of

question 4
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intoxication, andmore generally can be extended to those
things which hinder human objectivity, such as misinfor-
mation, miseducation, and lying in general. The Right to
Honor exists inwhat has come to be known in themodern
world as “human dignity”, which in the Islamic context
begins from the integrity of the family (and particularly of
one’s lineage) and extends to the protection of one’s good
nameandanenvironmentofmutual respect in society.The
Right to Property protects against theft, destruction, and
dispossession.

TheseFiveBasicRightsallpertaintotheconductof
war, enshrining the principle that thematerial is ultimate-
ly justified in light of the spiritual, and that the spiritual
must guide the conduct of the material. In other words,
morality and ethics apply to war, equally and according
to the same principles, as they apply to economic trans-
actions, marriage and sexuality, and government.
Indeed, it is an abuse of good sense to suppose that a civi-
lization which developed a highly sophisticated law and
systemof justice, an international systemof tradeandcred-
it, peaks of art and philosophy, and major advances in
science and technology—allwithin aworld view formedby
theQur’an and the teachings of theProphet—could some-
howhaveomitted to address justice, harmony, and fairness
when it came toquestions ofwar andpeace.

jihad and the islamic law of war
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5

whatdoes the qur’an say
about jihad and fighting?

below are some Qur’anicversespertainingto jihadand
fighting.Carehasbeentakentoquote theseat some length,
as the relevant passages are often abbreviated and quoted
out of context inmuch of the discussion about theQur’an
and jihad.When read as awhole, the justice and fairness of
theQur’anic commands speak for themselves:

Fight in thewayofGodagainst thosewhofightagainst you,
butbeginnothostilities.Lo!God lovethnotaggressors./And
slay themwhereveryoufindthem,anddrive themoutof the
places whence they drove you out, for tribulation is worse
than slaughter.And fight not with them at the Inviolable
Place ofWorshipuntil theyfirst attackyou there, but if they
attack you (there) then slay them. Such is the recompense of
disbelievers. / But if they desist, then lo! God is Forgiving,
Merciful. /Andfight themuntil tribulation is nomore, and
religion is forGod.But if theydesist, then let therebenohos-
tility exceptagainstwrong-doers. /The forbiddenmonth for
the forbidden month, and forbidden things in retaliation.
Andonewhoattackethyou,attackhimin likemannerashe
attacked you. Observe your duty to God, and know that
God iswith the pious. (Al-Baqarah 2:190-194)

question 5
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Warfare is ordained for you, though it is hateful unto you;
but itmayhappen thatyehatea thingwhich is good foryou,
and itmayhappen that ye love a thingwhich is bad for you.
God knoweth, ye know not. / They question thee (O
Muhammad) with regard to warfare in the sacred month.
Say:Warfare therein is a great (transgression), but to turn
(men) fromthewayofGod, and todisbelieve inHimand in
the Inviolable Place of Worship, and to expel His people
thence, is a greaterwithGod; for persecution is worse than
killing.Andtheywill not cease fromfightingagainst you till
they have made you renegades from your religion, if they
can.Andwhoso becometh a renegade and dieth in his disbe-
lief: suchare theywhoseworkshave fallenboth in theworld
and theHereafter.Suchare rightful owners of theFire: they
will abide therein. (Al-Baqarah 2:216-217)

God forbids you not,with regard to thosewhofight you not
for (your) religion nor drive you out of your homes, from
dealing kindly and justly with them: for God loveth those
who are just. / God only forbids you, with regard to those
who fight you for (your) religion, and drive you out of your
homes, and support (others) in driving you out, from turn-
ing to them(for friendshipandprotection). It is suchas turn
to them (in these circumstances), that do wrong. (Al-
Mumtahanah60:8-9)
Tell thosewhodisbelieve that if they cease (frompersecution

jihad and the islamic law of war
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of believers) thatwhich is pastwill be forgiven them; but if
they return (thereto) then the example of themenof oldhath
alreadygone (before them, forawarning). /Andfight them
until persecution is nomore, and religion is all forGod. But
if they cease, then lo!God is Seer ofwhat they do. (Al-Anfal
8:38-39)

Read as a whole, and not selectively quoted out of con-
text, these verses make it clear thatMuslims fight because
theyhavebeenwronged; because theyhavebeenpersecut-
ed, which is seen as worse than killing; because they have
been made to renounce their religion; and because they
have been driven out of their homes.Muslimsmust fight
theirenemiesnotbecauseofwhotheyare,butbecause
of what they have done to them and continue to do to
them.

Itmust be remembered that theProphet beganpreach-
ing while still a respected and admired member of his
community. It was the teachings he brought which the
Quraysh saw as a threat, not the Prophet himself as aman,
nor his followers as a group. He never threatened the
Quraysh (other thanwarning themof theDayof Judgment)
or used any kind of coercion whatsoever. The young
Muslim community began to suffer persecution under the
Quraysh because Islam was seen as a threat to their own
pagan religion and to Mecca’s role as a place of pilgrimage

question 5
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(and hence to their economic prosperity). The first reac-
tionsof theMuslimswere toendure, thentoflee, since they
were not yet permitted to fight back. It was only after the
Quraysh had made life unbearable—by embargoing the
Muslims and finally even attempting to assassinate the
Prophet—that the young community finally migrated to
Medina. Indeed, the Muslims had exhausted all other
optionsbefore resorting to force.

6

when domuslims maketreaties?

though muslims were eventually given permission to
retaliate, in Islamic law the goal of redressing grievances is
notmere revenge, but the establishment of peace. For this
reasontheQur’anoftenmakesmentionof treatiesofpeace
with non-Muslims, including the polytheists.The follow-
ing verses are examples from theQur’an involving treaties
and agreements of peace with non-Muslims, again quoted
at length so as to show their context:

They long that ye should disbelieve even as they disbelieve,
that ye may be upon a level (with them). So choose not
friends fromthemtill they forsake theirhomes in thewayof

jihad and the islamic law of war
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God; if they turn back (to enmity) then take them and kill
themwhereveryefind them,andchooseno friendnorhelper
from among them, / Except those who seek refuge with a
people betweenwhomand you there is a covenant, or (those
who) come unto you because their hearts forbid them to
makewar on you ormakewar on their own folk.HadGod
willed He could have given them power over you so that
assuredly theywouldhave fought you. So, if theyhold aloof
fromyouandwagenotwaragainst youandoffer youpeace,
Godallowethyounowayagainst them. /Yewillfindothers
who desire that they should have security from you, and
security from their own folk. So often as they are returned
to hostility they are plunged therein. If they keep not aloof
fromyou nor offer you peace nor hold their hands, then take
themandkill themwherever yefind them.Against suchWe
have given you clearwarrant. (Al-Nisa’4:89-91)

And if they break their pledges after their treaty (hath been
madewithyou)andassail yourreligion, thenfight theheads
of disbelief—Lo! theyhavenobindingoaths—inorder that
they may desist. /Will ye not fight a folk who broke their
solemnpledges, andpurposed todrive out themessenger and
did attack you first ?What! Fear ye them ? NowGod hath
more right that ye should fear Him, if ye are believers. /
Fight them! God will chastise them at your hands, andHe
will lay them low and give you victory over them, andHe

question 6
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willheal thebreasts of folkwhoarebelievers. /AndHewill
remove the anger of their hearts. God relenteth toward
whomHewill. God is Knowing,Wise. / Or deemed ye that
yewould be left (in peace)whenGod yet knoweth not those
of youwho strive, choosing for familiar none saveGod and
His messenger and the believers ? God is Informed of what
ye do. (Al-Tawbah9:12-16)

Those of themwithwhomthoumadest a treaty, and thenat
every opportunity theybreak their treaty, and theykeepnot
duty (toGod). / If thou comest on themin thewar,dealwith
them so as to strike fear in those who are behind them, that
haply they may remember. /And if thou fearest treachery
fromany folk, then throwback to them(their treaty) fairly.
Lo!God loveth not the treacherous. /And let not thosewho
disbelieve suppose that they can outstrip (God’s Purpose).
Lo! they cannot escape. /Make ready for themall thou canst
of (armed) force and of horses tethered, that thereby yemay
dismay the enemy ofGodand your enemy, and others beside
themwhom ye know not. God knoweth them.Whatsoever
ye spend in the way of God it will be repaid to you in full,
and yewill not bewronged. (Al-Anfal 8:56-60)

The next verse clarifies that if they do maintain their
treaties, then the treaties are to be honored.And if they
incline to peace, incline unto it, and trust inGod. Lo!He, evenHe,
is theHearer, theKnower. (Al-Anfal 8:61)

jihad and the islamic law of war
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The principles surrounding treaties is also seen in this
verse:

Tell thosewhodisbelieve that if they cease (frompersecution
of believers) thatwhich is pastwill be forgiven them; but if
they return (thereto) then the example of themenof oldhath
alreadygone (before them, forawarning). /Andfight them
until persecution is nomore, and religion is all forGod. But
if they cease, then lo!God is Seer ofwhat they do. (Al-Anfal
8:38-39)

To command the state of non-violence through the
observanceof anestablishedtreatywithnon-Muslimpoly-
theists shows that the Muslim community was willing,
and indeed commanded, to live in a state of peacewith
their neighbors even if those neighbors practiced a
religionother thanIslam.WhentheMuslimsare com-
mandedtofight thosewhobreaktheir treaties, it is the
breakingof the treaty that inviteswarfare, not the fact
that thetreaty-breakersarepolytheists.

The Prophet made several important treaties with the
non-Muslim communities aroundMedina, and thesewere
ofmorethanonekind.Perhaps thebestknownis thetreaty
of Hudaybiyah, where the Muslim community made a
trucewith theQuraysh tribe allowing theMuslimcommu-
nity tomakeapilgrimage toMecca the following year.This
treaty was noteworthy for its pragmatism: the Prophet

question 6
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made certain concessions in favor of a greater good.
Thoughtheyhadsetout tomakeapeacefulpilgrimagedur-
ing the holy months where fighting was forbidden, they
weremetontheroadbytheQurayshandultimatelydidnot
reach Mecca that year as part of the treaty terms.
Moreover, the Quraysh even demanded that the Prophet
remove the divine Name al-Rahman and the title of
“Messenger of God” from the treaty, which the Prophet
agreed to despite the dismay of prominent companions
such as ‘Ali ibnAbiTalib, and even as staunch a Muslim as
‘Umar ibn al-Khattab bristled atwhat he saw at the time as
humiliating terms.Yet theQur’an referred toHudaybiyah
in these terms: VerilyWe have given thee a clear victory (Al-
Fath 48:1). Although the Muslims did not achieve their
immediate aims of pilgrimage, the treaty of Hudaybiyah
created an environment of free travel and peace which
served to strengthen the Muslim community’s position in
Arabia.

Thus Muslims sought peace with non-Muslims, and in
no case is the reason for Muslim armed struggle against
non-Muslims themere fact of their religious identity.As is
madeclear in thepassages fromtheQur’ancitedabove, the
reason for armed struggle is a state ofwar (haraba) originat-
ing in the concrete actions taken by the non-Muslims to
harm the Muslim community, not their state of disbeliev-
ing inGod (kufr) or of belonging to another religion.As the

jihad and the islamic law of war
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example of the Prophet shows,Muslims canmake treaties
with their enemies, even if they are polytheists, and they
are expected byGod to keep to their treaties. If hostilities
resume with treaty-breakers, it is not because the treaty-
breakers arenon-Muslimbutbecause theyhave re-entered
a state of hostility.This in fact occurred on more than one
occasion, notably the treaty of Hudaybiyah, which was
meant to last ten years but which was rendered void by
Meccans’ actions against theMuslimcommunity.

In short, in Islam treaties are not predicated on
theologyorreligious identity.Rather, like treatiesany-
where, they rely on the two parties faithfully adhering
to the terms. As in all transactions in Islamic law, such as
buying and selling, and even marriage, the religion of the
personmaking a treaty has no legal bearing on the force of
the treaty. An agreement with a Muslim is no more or
less binding than an agreement with a non-Muslim,
whether it is a rental contractor theUNCharter.

7

what is the distinction between
pre-emptionandaggression?

some have sought support for the idea Muslims can
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kill disbelievers for their disbelief in the Prophet’s hadith
during the al-Ahzab campaign, “Now we campaign against
them but are not campaigned against by them. We are
going to them.”10Asimilar type of support is sought in the
battle of Khaybar, where the Muslims mounted a surprise
attack against the Jews there, or at the battle of Mu’tah,
whereMuslims attacked theByzantines.

If one restricted themeaning of hostility to shots being
fired, then these examplesmight show thatMuslims claim
the right to unprovoked attack against others by reason of
their being non-Muslims.However, an enemy need not be
storming the gates in order to pose a grave and imminent
danger.Anenemycanhave the intent tocauseharm,or can
beplanning tocauseharm,orcanbeconspiringwithothers
who are already causingharm.

Indeed while there were several cases in which the
Muslims “campaigned when they were not campaigned
against”, there were nevertheless reasons why this cannot
be considered aggression but rather pre-emption
against a clear danger coupled with an intention of
future aggression. In the case of Banu Mustalaq, it came
to the Prophet’s attention that they were conspiring
against the Muslims. In the case of Khaybar, the Prophet
learned that Banu Khaybar had made a secret agreement
withBanuGhatafan to unite against them. Inorder to pre-
empt this action, the Prophet staged a surprise attack. In
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the case of the attack atMu’tah, tribes to the north (which
were under theprotectionof theByzantines) showed their
hostility against the Muslims by taking the egregious step
of killing the Prophet’s emissary. In the Tabuk campaign
Muslims set out based on information that the Byzantines
werepreparing to attack.

There exists a saying inArabic, “When the Byzantines
are not campaigned against, they campaign.” This saying
should remindus that themodernconceptsofpre-emptive
warandaggressionmustbeunderstood intheirpropercon-
text.Until the twentiethcentury,warwasanacceptedright
of all states. Indeed, in 1928 the Kellogg-Briand pact was
the first major systematic attempt to renounce war as an
instrument of national policy. Over the course of the 20th
century the Kellogg-Briand Pact was followed by the
NurembergPrinciples, theCharter of theUnitedNations,
and theGenevaConventions, all of which laid the founda-
tion for current international law. These agreements
constitute binding treaties between the signatories.They
makemilitaryaggressionbetweenstates illegal, andamong
other things forbid the acquisition of territory by war,
definewarcrimesduringtheconductofwar, andgovernthe
treatment of prisoners, civilians, and combatants.

Such questions were already an important part of
Islamic law for more than a thousand years. Though the
content of the law was different—reflecting a different
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international environment—the effort to regulate rela-
tions between states was well-established in Islam long
before the treaties of the 20th century. Indeed, while
Islamic lawflowed fromprinciples laid down in theQur’an
and the life of theProphet as part of a larger ethical law, the
international treaties of the 20th century were, it must be
said, fueled largely by the horror of the twoworldwars and
the fear of having such episodes repeated.

8

what is the difference between “the
abode of islam” and “the abode of war”?

from the point of view of Islamic law, anyMuslim sig-
natory to the Charter of the UN and the Geneva
Conventions is just as bound to abide by them as the
Prophetwas to abideby the treatieshe completedwith the
paganQurayshandwithother tribesofArabiaandbeyond.
The military encounters between political entities in the
past cannot be judged by the same standards that we judge
such encounters today, because in the absenceof an explic-
it renunciation of international agreements all nations are
inade facto treatywithallothers, thoughthesituation isnot
usually framed in those terms. The classical laws of jihad
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assumed—correctly—that thedefaultpositionbetween
stateswas a state ofwar, hence the nameDar al-Harb, or
Abode of War, which is usually set in contrast to Dar al-
Islam or the Abode of Islam. This has been widely
understoodtomeanthatMuslimsconsiderthemselves
obligated to wage war on all non-Muslim lands until
they become part ofDar al-Islam, but this is not at all
the case. The label “the abode of war” signifies that the
land in question is not in treaty with theMuslims and that
hostilities can break out at any time. Recall that war was
universally acknowledged as something states did to get
what they wanted; there was no idea of violating interna-
tional laworofbecominga “rogue” state.Fromthepointof
view of current international law, all states were in a sense
roguestatesbecause therewasnomechanismforenforcing
or even defining the rules of war, aside from customary
practices such as the receiving of emissaries.

Thus the explicit rules of the Islamic law of jihad were
not imposedfromwithout, ashasbeenthecase for states in
the twentieth century, but were realized from within.The
state of affairs in 7th centuryArabia and the surrounding
areas made this “state of war” the rule rather than the
exception.Unless anexplicit treatywasmadebetween two
groups—in the case of Arabia, these fundamental units
wereusually tribes—thenonecouldexpectanattackatany
time. The Qur’an reflects the awareness of the early
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Muslimcommunity totheirweakanduncertainposition in
this hostile state of affairs:

Do they not see thatWe established a safe havenwhile peo-
ple all around them were being snatched away?
(Al-‘Ankabut 29:67)

Andrememberwhenyouwerea small,marginalizedgroup
in the land, living in fear that the people would snatch you
away… (Al-Anfal 8:26)

They say, “If we follow the guidance with you we shall be
snatched fromour land.” (Al-Qasas 28:57)

Muslims are described asThose whom the people warned,
“Surely all the people have lined up against you so fear them.” (Al
‘Imran 3:173)

TheSurahof theQurayshalso testifies to therisksof liv-
ing on theArabianpeninsula:

For the comforting of the Quraysh, the comforting of the
winter and summer caravans. Let them, then, worship the
Lord of this House,Who banished their hunger with food
and their fearwith security (al-Quraysh 106:1-4)

The separationof theworld into theAbodeof Islamand
theAbode ofWar reflects the reality, brutal and unavoid-
able, that the world was not always governed by the
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universal treaties of today.The termsDar al-Islam andDar
al-Harb are not terms from the Qur’an or from the
teachings of the Prophet, but grew out of the work of
jurists coming to terms with the new international profile
of Islam.As such, they also coined terms such as dar al-
sulh (“abodeof reconciliation”) anddar al-‘ahd (“abode
of treaty”), referring to those lands not ruled by Islam
butwithwhichtheIslamicstatehadsomesortofpeace
agreement. Such designations were common from the
Abbasidperiodall thewaythroughtotheOttomanEmpire
in the 20th century.

From the point of view of Islamic law, the gradual adop-
tion and advancement ofmoral principles in international
law is awelcome development, and brings theworld closer
to theQur’anic ideal of non-aggression and peaceful coex-
istence.And if they incline to peace, incline unto it, and trust in
God. Lo!He, evenHe, is theHearer, theKnower. (Al-Anfal 8:61)
This idealization of peace is also echoed in the Prophet’s
command, “Do not be hopeful of meeting the enemy, and
askGod forwell-being.”11

9

is forced conversionan islamic teaching?

some texts exist which would, if misunderstood,
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seem to contradict the spirit of the Qur’anic verses and
hadithmentioned above regarding the role of one’s religion
inwar.One of these is the hadithwhich reads, “I have been
commandedtofight thepeopleuntil theybearwitness that
there is no divinity but God and Muhammad is God’s
Messenger, perform the Prayer, and pay the Alms.When
theyhavedone this, their blood andproperty are safe from
me, except by the right of Islam and their reckoning with
God.”12

Threemain questions are raised. First, who are the peo-
ple whom the Prophet is commanded to fight? Second,
what is thedefiningcharacteristicof thesepeople suchthat
they are subject to theProphet’s fighting them?Third, and
less obviously, is this hadith universal in its temporal scope,
or is it limited to a specific time and situation?

Aminority position holds that this hadith points to the
fact that although in thebeginning theMuslimswere com-
manded to spread the truth of Islampeacefully, at a certain
point this command was abrogated and from that point
forward Muslims were commanded to fight non-Muslims
until they accepted Islam. Abrogation (naskh) means that
the legally binding status of aQur’anic verse is superseded
by the legally binding authority of a verse that is revealed
later. For example, one verse of the Qur’an prohibits
Muslims fromprayingwhile intoxicated,while a later verse
abrogates this verse by promulgating an absolute prohibi-
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tion on the consumption of alcohol. At issue here is
whether a previous command to preach peacefully is can-
celled by a later command tofight people until they accept
Islam.

Among theverseswhich refer topreaching the truths in
the Qur’an and inviting non-Muslims to Islam are the fol-
lowing:

Remind them, for thou art but a remembrancer, /Thou art
notatall awarder over them. /Butwhoso is averse anddis-
believeth, / God will punish him with direst punishment.
(Al-Ghashiyah 88:21-23).

But if they are averse,We have not sent thee as a warder
over them.Thine is only to convey (themessage). (Al-Shura
42:48).

WhetherWe let thee see something of that whichWe have
promised them, or make thee die (before its happening),
thine is but conveyance (of themessage).Ours the reckoning.
(Al-Ra‘d 13:40).

Obey God and obey the messenger, and beware! But if ye
turnaway, thenknowthat thedutyofOurmessenger is only
plain conveyance (of themessage). (Al-Ma’idah 5:92).

Some of these verses are Medinan, which means that
they were revealed after permission was given to the
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Muslimcommunity tostruggle through forceofarms.
This makes it clear that the preaching of Islam is a

question of allowing the truth to reach the ears of
those who have yet to hear it, not of forcing others to
accept it. Indeed, to force another to accept a truth in
his heart is impossible, as acknowledged clearly in the
Qur’anicverseThere is no compulsion in religion.The rightway
has become distinct from error (Al-Baqarah 2:256). This verse
was revealed inMedina andwas in factdirectedatMuslims
who wanted to convert their children from Judaism or
Christianity toIslam.13

As theQur’an is so clear that theProphet’s only respon-
sibility as regards bringing others to the truth is only to
preach it to them, to bring the good news of Paradise, and
towarnofHell,weare leftwiththehadithwhichclaimsthat
the Prophet has been commanded to fight until “the peo-
ple” accept the oneness ofGod, theMessengerhoodof the
Prophet, perform the canonical Prayer, and pay theAlms,
all ofwhich is tantamount to their becomingMuslims.

The majority of the scholars of Qur’anic exegesis and
law hold that the command to preach peacefully and to
never coerce a person in his choice of religion was never
abrogated and continued to hold sway through the end of
theProphet’s life andbeyond.Amongst thismajority there
are twomainpositions. Somehold that thepeople referred
to in the verse are theArabian idol-worshippers, while all
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others fall intoaseparatecategoryaddressedbysuchverses
as There is no compulsion in religion and God forbids you not,
withregard to thosewhofightyounot for (your) religionnordrive
you out of your homes, from dealing kindly and justly with them
(Al-Mumtahanah 60:8). A second group of scholars holds
that thecommandenshrined inThere is no compulsion in reli-
gion is universal and applies to everyone, be they
idol-worshippers or Jews or Christians. In both cases the
only possible scope for “the people” is limited to those
withwhom the Prophet was engaged in conflict at the
time. The majority of scholars thus do not consider that
“thepeople” in this hadith refers to all people everywhere.

10

what is the “swordverse”?

one source of somecontroversy is theso-called“sword
verse”,which reads:

When the sacred months have passed, kill the polytheists
wherever you find them, capture them and besiege them,
and lie inwait for themat everyambush.But if they repent,
and perform the Prayer and giveAlms, then let themalone.
IndeedGod is forgiving,merciful. (Al-Tawbah9:5)
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There is no disagreement that indeed this verse com-
mands theMuslims tokill thepolytheists, but thequestion
remains as towhether they are tobekilledbecause theyare
disbelievers or because of their enmity towards the
Muslims.Are they to be fought because they are hostile to
theMuslims or because they reject Islam?The secondpart
of theverse,whichnames repentanceandtheperformance
of thePrayer and the givingof alms as a conditionbywhich
the polytheists can save themselves from the Muslims,
would seem to indicate that it is their unbelief, not their
hostility, which is themotivation forMuslims to kill them.
However, the next verse reads, If any of the polytheists seeks
asylum from you, grant him asylum until he hears the Word of
God.Then convey him to his place of safety.That is because they
are a people who do not know (Al-Tawbah 9:6). This second
versecommandsMuslims to receiveapolytheist ifhe seeks
asylum, to preach the truth to him, and then to safely let
himgo. It setsnocondition thathe should repentoraccept
Islam. It is not a condition for the asylum seeker’s safe
return that he become aMuslim. Indeed, these two verses
presentnotonebut twopossibilities for thenon-Muslimto
escape armed conflict with the Muslim community: the
first is to accept Islam, as mentioned in the first verse, and
the second is to seek asylum with the Muslims, as men-
tioned in the second verse.14

Some have tried, creatively and erroneously, to assert
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that the second verse is abrogatedby thefirst, but this is an
abuse of the principles of abrogation, and twists verses of
theQur’an tomeanwhatwewant them tomean. In fact, it
would be impossible for 9:5 to call for fighting against oth-
ers solelybasedontheirbeliefwithout it abrogatingnoless
than 140other verses calling for peacewith thosewho
do not fight against Muslims, even if they are pagans.
Indeed, it would have to abrogate the verse immediately fol-
lowing it, 9:6.The verseThere is no coercion in religion is not a
command,buta statementof fact,of thesamegrammatical
form as “There is no god but God.” Recall that this verse,
according to one account, was revealed in the context of
people over whose religious preferences the Muslims had
no control—children of theirs who were among an exiled
tribe. It is a descriptionofwhat religion is in relation to the
human will. In Qur’anic exegesis, only commands can be
abrogated, not truths. Thus by definition there is no way
that “There is no coercion in religion” (a statement, or
khabar) can become “Let there be coercion in religion” (a
command,oramr). In fact, amongthe fourSunni schoolsof
jurisprudence only one, the Shafi‘i school, contains the
view that a person’s belief can be a reason for fighting
against them.This view, however, is mitigated by the fact
that an opposite view, in agreement with the majority, is
also attributed to Shafi‘i.

Moreover, it is also important to note that two similar-
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sounding but distinct words are used in theQur’anic verse
which saysKill the polytheists wherever you find them and the
hadithwhich reads, “I have been commanded to fight with
thepeopleuntil…”In theArabic, the twoverbs inquestion
areqatala,whichmeans tofight,kill, ormurder, andqaatala,
whichmeans to fight, to combat, or to contendwith some-
thing. The resulting verbal nouns are qatl for qatala and
qitaal for qaatala. Qatl means killing, while qitaal means
combat. Saahat al-qitaal, for example, means “battlefield”.
The difference is crucial and is sadly sometimes ignored.
This is a case which demonstrates the importance of mas-
teringArabic before decidingonmatters of Islamic law.

The Prophet did not say, “I will kill/slay/murder the
polytheistsuntil…”Hesaid, “Iwillfightwiththem/com-
bat them/contendwith them…”Qatl is an actionwhich,
both linguistically and practically, requires only one agent.
Qitaal implies two agents, each contending with or resist-
ing the other.Theuseof qitaal implies a state ofmutual
hostility, or, from the Prophet’s point of view, of a
response to thepolytheists’ hostility.

Misunderstanding concerning such texts as these
can be corrected easily by referring to the traditional
law.It isonethingtohunt forquoteswhichserveapre-
determinedpurpose, and quite another to understand
a text in its proper context and in light of the tradition
that has dwelt upon it for over 1400 years. Such prob-
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lems become compounded through mistranslation
and, in somecases, deliberatemisinformation.

11

whatare the basic rules of combatas laid
down in islam’s authoritative texts?

the fundamental rules of combat are not academ-
ic extractions cleverly derived from history, but are
explicitly laid out in Islam’s authoritative texts:

Fight in thewayofGodagainst thosewhofightagainst you,
but beginnot hostilities.Lo!God lovethnot aggressors. (Al-
Baqarah 2:190)

When the Prophet dispatched his armies he would say,
“Go in the name ofGod. Fight in the way ofGod [against]
the oneswhodisbelieve inGod.Donot act brutally.Dono
exceed the proper bounds. Do not mutilate. Do not kill
children or hermits.”15 Once, after a battle, the Prophet
passedby awomanwhohadbeen slain,whereuponhe said,
“She is not one who would have fought.” Thereupon, he
looked at the men and said to one of them, “Run after
Khalid ibnal-Walid [andtellhim] thathemustnot slaychil-
dren, serfs, orwomen.”16Inanotherhadith theProphet says
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clearly, “Do not kill weak old men, small children, or
women.”17

AbuBakr al-Siddiq, the first Caliph, gave these instruc-
tions tohis armies:

I instructyou intenmatters:Donotkillwomen,chil-
dren, the old, or the infirm; do not cut down
fruit-bearing trees; do not destroy any town; do not
kill sheeporcamelsexcept for thepurposesofeating;
do not burn date-trees or submerge them; do not
steal fromthebooty anddonotbe cowardly.18

Hasan al-Basri, one of the most important and influen-
tial of the second generation of Muslims, described the
following as violations of the rules ofwar:

… mutilation (muthla), [imposing] thirst (ghulul), the
killing of women, children, and the old (shuyukh)—
theoneswhohaveno judgment for themselves (la ra’y
lahum), and no fighters among them; [the killing of]
monks and hermits, the burning of trees, and the
killing of animals for other than the welfare [of eat-
ing].19

Theprincipleshereareclear.TheIslamic lawofwarpro-
hibits naked aggression, the harming of non-combatants,
excessive cruelty even in the case of combatants, and even
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addresses the rights of animals and the natural environ-
ment.

12

what is the status of non-muslims
under islamic rule?

an integral part of any law ofwar is the law of peace.
It has already been established that themere fact of a peo-
ple being non-Muslim cannot constitute a legally
sanctioned reason to go to war with them, and it thus fol-
lows that there must be a legally sanctioned way of living
together with peoples who are non-Muslim. Mention has
already been made of the possibility and legitimacy of
treaties with non-Muslims, even with pagans who are not
enemies and are not planning hostilities.Treaties can obvi-
ously also be made with the People of the Book—a term
usually understood to be Jews and Christians but which in
practice has applied to other religious traditions with
which Islam has come into contact, such as Buddhism,
Hinduism, andZoroastrianism.

InIslamic lawthePeopleof theBookwho liveunder the
political rule ofMuslims are called ahl al-dhimmah, literally
“people of protection”, or often simply dhimmi (“protected
person”).The doctrine of dhimmah is a natural out-growth
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of the verse,God forbids you not,with regard to thosewho fight
you not for (your) religion nor drive you out of your homes, from
dealingkindlyand justlywith them: forGod loveth thosewhoare
just. (Al-Mumtahanah60:8)

As was mentioned above, that area where Muslims are
sovereign andwhere Islamprovides the law for the rulers is
referred to asDar al-Islam, usually translated as theAbode
of Islam, but sometimes left untranslated or referred to,
rarely, as Islamdom, to parallel the term Christendom. In
fact, often when the term “Islam” is used inWestern writ-
ings, popular and scholarly, what is being referred to is in
factDar al-Islam, which is the political entity and not the
religion itself. Indeed, a population need not be majority
Muslim in order for it to beDar al-Islam, and a population
may bemostlyMuslimwithout the area they inhabit being
apart ofDaral-Islam.

Broadly speaking, there are two ways in which a given
peoplemaybeconsidereddhimmis. Inonecase, thedhimmis
live amongst the Muslim population and share the same
streets, markets, and neighborhoods. In the second case,
the dhimmis live in a land which is separate and where they
runmostof theirownaffairs.Therearenaturallydegrees in
between these two categories, but these are the two gene
ral types.

In thefirstcase thedhimmis liveunder the lawsandwith-
in the framework provided by the Islamic state, but with a
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substantial amount of autonomy as regards religious and
culturalmatters,oftenwiththepower toadjudicatecertain
disputes in theirownseparate systemofcourts.Thiswasan
extremely common arrangement, which began from the
time of the Prophet and the first caliphs and continued
until the dissolution of the Ottoman Empire in the 20th
century. The protected people were not required to con-
tribute to the military protection ofDar al-Islam, but they
were subject toapoll-tax specific to them,mostcommonly
knownas the jizyahbutwhichhadother names aswell.

In the secondcase, thereexists anarrangementwith the
Islamic state that the dhimmi state will exist in peace with
the Islamic state andwill not help or support any enemy of
Islam.Examples of this include theProphet’s arrangement
with the people of Bahrain, who were Zoroastrians, and
with theChristiansofNajran.Under suchanarrangement,
the people remain completely autonomous and run their
own affairs. They remain under the protection of the
Islamic state, with no responsibility to provide active pro-
tection in return.The Islamic state no right to any of their
wealth or property except for the jizyah. The following is
the textof theagreementbetweentheChristiansofNajran
and theProphet:

Najran and their followers are entitled to the protec-
tion of God and to the security of Muhammad the
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Prophet, theMessenger ofGod,which security shall
involve their persons, religion, lands, possessions,
including those of them who are absent as well as
thosewhoarepresent, their camels,messengers, and
images [amthilah, a reference to crosses and icons].
The state they previously held shall not be changed,
nor shall any of their religious services or images be
changed.Noattemptshallbemadetoturnabishop,a
monk from his office as a monk, nor the sexton of a
church fromhis office.20

Such agreements were commonplace in the early con-
quests, such as the agreements that the Muslim
commanders made with the Christian population of
Aleppo,Antioch, Ma‘arret Masrin, Hims, Qinnasrin, and
Ba‘labak. Upon the surrender of Damascus, the general
Khalid ibn al-Walid wrote the following to the inhabitants
of the city:

In the Name of God, the Compassionate, the
Merciful. This is what Khalid ibn al-Walid would
grant to the inhabitants of Damascus, if he enters
therein: he promises to give them security for their
lives, property, and churches.Their city shall not be
demolished,neither shall anyMuslimbequartered in
their houses.Thereunto we give to them the pact of
God and the protection of his Prophet, the caliphs
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and the believers. So long as they pay the poll-tax,
nothingbutgood shall befall them.21

Perhaps most famous of all is the agreement between
‘Umar ibn al-Khattab and thepeople of Jerusalem:

This is the assurance of safety (aman) which the ser-
vant of God ‘Umar, the Commander of the Faithful,
has granted to the people of Jerusalem. He has given
them an assurance of safety for themselves, for their
property, their churches, their crosses, the sick and
healthy of the city, and for all the rituals that belong to
their religion.Theirchurcheswill notbe inhabited [by
Muslims]norwill theybedestroyed.Neither they,nor
the land on which they stand, nor their crosses, nor
their property will be damaged. They will not be
forcibly converted … The people of Jerusalem must
pay the poll-tax like the people of [other] cities, and
theymust expel theByzantines and the robbers…22

Such agreements also applied to other religions as well.
This is the treatymadebetween theProphet’sCompanion
Habib ibnMaslamah and thepeople ofDabil:

In the Name of God, the Compassionate, the
Merciful.This is a treatyofHabib ibnMaslamahwith
theChristians,Magians [i.e.,Zoroastrians], and Jews
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ofDabil, including those present and those absent. I
havegranted foryousafety foryour lives,possessions,
churches,placesofworship, andcitywall.Thusyeare
safe and we are bound to fulfill our covenant, so long
as ye fulfill yours andpay thepoll-tax…23

The main advantage of the dhimmis over Muslims
was the guarantee of their protection without the
responsibility to actively engage in that protection
themselves. Thus dhimmis were not required to go to
war to defend the Islamic state. The main disadvan-
tagewasthe jizyah, a taxwhichMuslimsdidnotpay.
Dar al-Islam is an Islamic polity ruled by Muslims in

accordancewithIslamic law,where thesovereigntyandpri-
macy of Muslim power is to remain undisputed, and the
protected peoples live under this arrangement in a state of
mutual agreement, with certain advantages given and oth-
ers taken.Under the dhimmi arrangement a protected
people is subjected toMuslimpower in termsofpoliti-
cal power only, while their identity, their language,
their culture, and most importantly their religion
remain intactandunder their control.Thismeans that
aside frompaying the jizyahandobeying theoverarch-
ing laws applying to people living in Dar al-Islam, the
protectedpeopleare left aloneto live their livesas they
see fit.This included the education of their children, the
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maintenanceof their housesofworship, andevenhandling
their own affairs (especially matters such as marriage,
divorce, and inheritance). Under Islamic rule, dhimmis
enjoyedtruecultural andreligious independence, andwere
innowaycompelledtoadopt thecultureor religionof their
rulers.Despite their theologicaldifferenceswith themem-
bers of other faiths, Muslims did not consider the
conquered peoples to be fundamentally inferior and in
need of edification in order to be truly civilized. Military
conquest did not entail or require the conversion of the
conquered people. Islamic law provided Muslims with a
ready-made and legally binding way of dealing with non-
Muslims without robbing them of their selfhood, their
language, or their religion.

13

what is the jizyah, or poll-tax,
on non-muslims?

one source of confusion is the misapplication of
theverse…until theygive thepoll-taxout ofhand,humbled (Al-
Tawbah9:29).Amisunderstanding similar to theonewhich
affects the Qur’anic verses pertaining to jihad occurs over
the phrasewa hum saghirun, or “in a state of humility, low-
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ness”. That is to say, it is often thought that they pay the
jizyah in a state of humility for being non-Muslims, but the
state of being non-Muslim applies only to the giving of the
jizyah, whereas the state of being humbled is a result of
the previous hostility and enmity exhibited by the
groupagainst theMuslimcommunity.

This isnot tosay that inIslamichistory somerulershave
not enforced a kind of humiliation to accompany the pay-
ingof the jizyahbythedhimmicommunities,but indoingso
theygoagainst theestablishedprecedentand legalopinion.
For example, Imam Nawawi, commenting on those who
would impose a humiliation along with the paying of the
jizyah, said, “As for this aforementioned practice (hay’ah), I
know of know sound support for it in this respect, and it is
onlymentioned by the scholars ofKhurasan.Themajority
(jumhur) of scholars say that the jizyah is to be taken with
gentleness, as onewould receive a debt (dayn).The reliably
correctopinion is that thispractice is invalidandthosewho
devised it should be refuted. It is not related that the
Prophet or any of the rightly-guided caliphs did any such
thing when collecting the jizyah.”24 Ibn Qudamah also
rejected this practice and noted that the Prophet and the
rightly-guided caliphs encouraged the jizyah to be collect-
edwith gentleness andkindness.25

Ina letter that ‘Umar ibn ‘Abdal-‘Aziz sent regarding the
jizyah, he gives the following instructions,
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Looktotheprotectedpeoplearoundyouwhoareold
and weak and who are no longer able to earn a living
and pay them from the treasury of theMuslims such
as will do them good. For indeed I have learned that
the Commander of the Believers Umar ibn al-
Khattab once passed an oldmanwhowas begging at
people’s doors.He said, “Wehavebeenunfair to you.
We used to take jizyah from you when you were
young, thenneglected youwhen youwere old.”Then
he said, “Pay him from the treasury of the Muslims
such aswill dohimgood.”26

Moreover, the word jizyah itself simply derives from a
rootmeaning “part”, referring to the fact that it is taken as a
partofthewealthoftheprotectedpeoples.Infact, theuseof
theword jizyah is not even required.The historian al-Tabari
relates that some members of the Christian community
asked‘Umaribnal-Khattabiftheycouldrefertothe jizyahas
sadaqah, literally “charity”,whichheagreedto.

It is also worth noting in this context that inmost cases
the jizyah takenwasactually less thanthezakat,oralms,paid
by Muslims, which the dhimmis were not required to pay
since the zakat is a religious requirement forMuslimsonly.

Another aspect of thedebateover the status of protect-
edpeoples is thepracticeof requiringprotectedpeoples to
dress in some way that was recognizably distinct from
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Muslims (such as a sash around the waist which Muslims
would then not be allowed towear). In Islamic law such a
ruling is the prerogative of the ruler, whomay impose
it for reasons of security, order, or for other reasons,
though it isnot requiredbyIslamic law. It isworthnot-
ing that this practice was by no means universal and
there is no record that the Prophet himself ever
required it.

The classical law governing protected peoples was
developed in a world where religious communities were
also political communities. Some have said that the pro-
tected peoples were “second-class” citizens, but this is to
assume that all political arrangements can be compared to
the modern nation-state and its concept of “citizenship”.
Indeed,many of the forms of independence the protected
peoples enjoyed, such as independence in education and
having religious courts, would scarcely be possible in the
context of the modern nation state. In fact, the laws for
protected peoples protect the very same Five Basic Rights
(Religion, Life, Mind, Honor, Property) which apply for
Muslims, and the rights granted to the protected peoples
were generally themost one could expect short of granting
total sovereignty to them, which would negate their con-
nectionwithDar al-Islam in thefirst place.

Inprevious timesIslamic lawsawdominancewithinDar
al-Islam as the only guarantee for these rights, but the
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demand for obedience and deference from the protected
peoplewas geared, not towards someegotistical exaltation
of Islam, but towards a just order where everyone’s rights
could be protected without undue advantage being taken.
In the modern context, there is nothing in Islamic law
which would precludeMuslims living as equal citizens in a
state run by a democratically elected government, so long
as their fundamental religious rightswereprotected.

14

does orthodox islam sanction rebellion
against politicalauthority?

the relationship of the Muslim believer to those in
political power reaches back to the beginning of Islam,
when the Prophet became not only the spiritual guide of
thenewcommunity but its political leader aswell.

The question that Muslims have had to wrestle with
since then concerns the legitimacy of political authority.
Even though there was never a separation of “church and
state” in Islam, there has always been, since the advent of
the Umayyad caliphate thirty years after the death of the
Prophet, a de facto separation of power between the ulama
or scholarly classes on the one hand, and the various
caliphs, sultans, andkings on theother.Onemight call this
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a separation between court and mosque, between secre-
taries and scholars.The connection between themwas the
duty of the ruler to dispose of the affairs of state in accor-
dancewithIslamic lawandnothispersonalwhim,andtodo
hispart inmaintaining the religion. Itwas the scholarswho
determinedwhat that lawwas, and they functioned in vari-
ous degrees of independence from the political rulers
throughoutmostofIslamichistory.That is tosay, therule
ofIslamisnottheruleofGoddirectly,noreventherule
of the clerics, but the rule of law—a lawwhose form is
independentof the rulerwhose role it is tocarry itout.

As it relates to jihad, the question arises as to when it is
permissible or even mandatory in Islamic law to take up
arms against political authority. Spiritual or armed rebel-
lion against the Prophet in the name of Islam would have
beenanabsurdity, ashewasGod’schosenprophetandruler
and was thus universally acknowledged by anyone who
called himself Muslim. However, after the Prophet, legiti-
macy and rebellionbecome real questions.

If a ruleropenlydeclareskufr (“unbelief”) in away that is
plainandnotopentoanyreasonabledoubt, thentradition-
al Islam holds that it is a duty to rise up against him. The
declarationofkufrmustbeclear,however.Forexample, the
ruler may openly deny Islam and the veracity of the
Prophet’s claim to being a Messenger of God. He may
openly mock and degrade some fundamental pillar of reli-
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gion like the pilgrimage to Mecca or the fasting in
Ramadan.Hemayalsoact inawaythatconclusivelyproves
his kufr, such as openly worshipping an idol. Such words
and actions, if they were not mitigated by other factors,
would constitute proof for the ruler’s state of unbelief.

However, it is crucial tomakeadistinction, as tradi-
tional Islam does, between apostasy, which is a denial
of truth, andsinorevensimpleerror,whicha failure to
live up to it.Thus, rejecting the principle of the five daily
prayers (which are performed with some variations
amongst allMuslims) constitutes a negationof Islam itself,
whilebeing too lazy topray is a sin.Mocking anddegrading
the Prophet is a rejection of Islam, but calling the mufti a
silly fellow is, at worst, a sin. Prostrating before an idol in
worship is a rejection of Islam, but risingwhen a respected
elder enters the room is religiously neutral or even com-
mendable. In traditional Islam, the sinner is allowed to
respect the law and regret his weakness; by contrast, the
disbeliever disregards the law in order to indulge his weak-
ness. In any ethical system, the “should” or “ought” follows
the “is”, which is to say that the truth always precedes and
determines moral judgment. Kufr endangers that truth,
and destroys the basis for morality, while sin is a failure to
live up to that truth. Indeed, the very identification of an
act as a sin is a kind of affirmation of the truth which that
sin fails to live up to.
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Having said that, traditional Islamhas recognized three
ways in which a ruler may legitimately come to power: (1)
throughreceiving theallegianceofahlal-hallwa’l-aqd; (2)by
being chosen as a successor by the previous ruler; (3) or by
force,ontheconditionthat this isnot tounseata legitimate
ruler but rather occurs in the absence of one. Ahl al-hall
wa’l-aqd literally means “people who untie and bind” or
those with the authority to contract agreements. In the
Islamiccontext theyare thosewith religiousandpolitically
authority, namely the ulama and others who are the de facto
representatives of the interests of thepeople.

Imam al-Nawawi said of political rulers, “As for rising
upagainst themandfighting them, this is forbiddenby
the consensus of Muslims, even if they are sinful
tyrants (fasiq, zalim) …The scholars have said that the
reasonwhyone shouldnot separate fromhimandwhy
it is forbiddentoriseagainsthimis theresulting strife,
bloodletting, and corruption.”27This statement reflects
the general consensus amongst traditional scholars, which
is basedon hadithof theProphet such as,

After me there will be rulers (a’immah, sing. imam)
whowill not followmyguidanceorpracticemyWont
(sunnah).Amongthemmenwill risewiththeheartsof
devils and the bodies of men.” He was asked, “What
should we do if we encounter that?” He said, “Listen
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and obey their command. Even if they beat you and
take yourwealth, listen andobey.”28

In another hadith he was asked, “Messenger of God,
shouldwenotopposehimbythesword?”Hesaid,“No,not
so long as the Prayer is established among you. If you
see something you hate in your ruler, hate his action,
butdonot cease tobeobedient.”29

It becomes clear, then, that Islam does not expound a
utopian ideology of a perfect world order.The Islamic tra-
ditionplacesparadise in thehereafter,not in thisworld, and
recognizes that it is only within men’s power to maximize
the level of justice in theworldwhilemaintaining abalance
between the spiritual and the worldly. In a perfect world,
the rulerwouldbe just,wise, andpious, andwoulddeal fair-
lywithpeoplewhiledoinghispart toprotect their spiritual
welfare. However, in such cases where a choice must be
made between spiritual well-being and worldly justice,
Islamchooses the former.Manmaygain theworld and lose
paradise, while a man who gains paradise loses nothing in
theultimate sense.Thus a tyrantwho taxes excessively and
unreasonably punishes dissent, while maintaining the
structure and tradition of faith (“so long as the Prayer is
established among you”), is superior to a ruler who makes
thetrains runontimebutwhoseprogramup-roots thevery
pillars of faith.
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But thisperspective isnotmerelyamatterofplacing the
spiritual over the material. It is also a common sense
approach which wisely acknowledges that revolutions
almost inevitablybringaboutasum-totalof sufferingmuch
greater than the previous order which they seek to over-
turn.Muslimsdonot advocate doingnothing in the face of
tyranny, but rather believe that nonviolent methods of
counsel andprotestareultimatelybetterwaysof improving
the existing order. Indeed, Muslims are expected not to
obey a ruler insofar as he commands themtogo against the
Shar‘iah (Islamic law), but this is not the same as rebelling
against a ruler who himself does not completely enact the
Shar‘iah.Thosewho advocate the overthrowof a rulerwho
does not rule in accordance with their view of the Shar‘iah
are a tiny minority within Islamic law. They often make a
compound error: first they accept only their own vision of
Islamic law, thentheyconsiderdeviation fromthisvisionto
be a sin, and then they conflate this sin with unbelief, thus
making the ruler subject to rebellion.

Moreover, since it is impermissible takeuparms against
a rulerwho isnotanopenunbeliever, it followsthat it is also
impermissible and a sin from the point of view of Islamic
law to take up arms against the various workers who carry
out the wishes of the ruler—such as the army, the police,
governmentofficials, etc…Even if it is shownthat theruler
is an open unbeliever, it does not follow then that those
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who work in a governmental or bureaucratic structure
beneath him automatically become unbelievers whose
blood can be shed. This “unbelief by association” is often
taken to absurd extremes, to the point where people who
pay taxes are considered to be complicit in the crimes of a
state. Somehave gone so far as to say that anyonewho lives
in a society which does not conform to their vision of
Islamic law is guilty of kufr (unbelief), since they passively
accept it insteadof actively fighting against it.

15

howdoes the islamic law
ofwar cometo be violated?

islam is the second largest religion in the world and in
history afterChristianity. It is also today theworld’s fastest
growing religion, with 1.5 billion adherents all over the
world.Asof 2007ce, some 25%or soof theworld’s popula-
tion in Muslim. There were, historically, three main
doctrinal and juridical branches of the religion: Sunni, Shi‘i
andKhawarij. Currently (2007 ce) approximately 90% of
all Muslims are Sunni, 9% are Shi‘i, and less than 1% are
Ibadi. The Sunnis (which include the Sufis or Mystics) are
mostly followers of the four recognized schools (Hanafi,
Maliki,Shafi‘i andHanbali) of law (mathhabs) and aminority
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are Salafi/Wahhabi, who historically arose from one of the
four schools (theHanbali), but today are Sunniswho some-
times follow their own interpretations outside of the ‘four
schools’. Amongst the Shi‘is, the Ja‘faris or Ithna‘ashari
(‘Twelver’) are thebiggestgroup, followedbytheZaydisand
the Ismailis. The Ibadis are descended from the original
community ofKhawarij, but the original radicalKhawarij
diedout andwere replacedby today’smoderate Ibadis.
Aside fromIslam’s doctrinal and juridical divisions, a typical

understanding of the spectrum in Islam, even within the
Islamicworld itself, places the fundamentalists onone side
and the modernists on the other.The modernists are seen
as open-minded, tolerant, peace-loving, and respectful of
human rights. The fundamentalists are seen as fanatical,
war-like, obscurantist, backwards, and tyrannical. Above
all, fromtheWesternpointof viewthemodernists are “like
us” and hence are not threatening, while the fundamental-
ists are inherently dangerous anddifferent.

In fact, a more helpful and accurate description of the
spectrum of the world’s Muslims would be the following
five categories, from extreme secularism on one end to ex
tremesectarianismontheother.Understandingthediffer-
ences is crucial to understanding jihad and the lawofwar.

Secular fundamentalists: A complete rejection of
Islam as a substantial force in guiding society. At a
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maximum, religion is a private affair, and should have
nothingtosayabouthumanrelations.Islamicciviliza-
tion is something to be left behind, while modern
Western civilization is to be emulated to the extent
possible.

Modernists and Modern Secularists: Islam must
adjust and change and learn the lessonsofmodernity;
apologists holding that faith is valuable as a guide to
ethics, but Islamic teachings should “changewith the
times”.The values of the modernWest are generally
seen as the “norm” towhich the Islamicworld should
adjust itself.

Traditionalists: Islam is the source of meaning and
guidance for the inward andoutward life. Islamic civ-
ilization is a source and treasure of intellectual,
spiritual, andartisticnourishment.Loyaltytothis tra-
dition innowayprecludes living sensibly and justly in
thetoday’sworld,and indeedthetraditionofferscon-
siderable flexibility in terms of forms of government
and is a guarantorofbasic rights.

Puritanical literalists: (Usually referred to as “reli-
giousfundamentalists”or“Islamists”)Bothtraditional
Islamic civilization and secular ideologies are failures.
Muslims must pass over most of the civilization and
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tradition after the first century or two after the
Prophet.ThestatecreatedbytheProphetandhissuc-
cessorswas a goldenage, andMuslimsmustduplicate
it to the extent possible. Societymust be cleansed of
thoseelementswhichare“innovations” fromthepure
stateof theearlyMuslimcommunity.

Takfiris: (Sometimes called “jihadists” or “militant
religious fundamentalists”).Thosewhodonot follow
true Islamic teaching (as defined by them) are no
longer actuallyMuslim and fall outside of the protec-
tions of the law.Most self-identifiedMuslims and all
non-Muslims are legitimate targets of violence,
because they stand in the way of a very narrowly
defined vision of Islam. Takfir means “to declare
another tobe anunbeliever/apostate”.There are now
bothSunni andShi‘iTakfiris—orrather, someTakfiris
consider themselves tobeSunnis andothers consider
themselves tobeShi‘is.

In reality the modernists and the puritanical literalists
(the “fundamentalists”) represent only a small percentage
of the population of the Muslim world, perhaps less than
10% combined. The majority of people—90%—in the
Islamic world fall within a range which should be called
“traditional” and which itself encompasses a certain range
of religiosity,butwhich isneitheracompleteaffirmationof
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thepost-religiousvalueswhichare sopowerful today,norof
thereligiousextremismof the fundamentalists.The takfiris
and the secular fundamentalists represent a still smaller
sliver of the world’s Muslim population.All told, there are
no more than 150,000militant takfiris (including both the
“Sunni”and“Shi‘i” strands)worldwide.Thesearethus less
than one hundredth of 1%of all Muslims (that is, less
than 0.01%), or less than one in every ten thousand
Muslims. Secular fundamentalism also usually has little
traction with the general population and is—paradoxical-
ly—limited to small rebel groups, such as the PKK in
Turkey and the MEK(Mujahedin-e khalq) in Iran, and vari-
ous establishment elites in a small number of Muslim
countries.

Thatwhichwecall “fundamentalism”today (puritanical
literalism) has several salient characteristics vis-à-vis tradi-
tional Islam.First, puritanical literalists generally ignoreor
explicitly reject most of the classical learned tradition of
jurists and theologians, and limit themselves to their own
interpretation of theQur’an, the hadith, and the first three
generations of Muslims, which they take as authoritative
(as do all Muslims). Second, they ignore or reject most of
the philosophy, mysticism, and artistic production of
Islamiccivilization.This results inakindofanti-intellectu-
alism and in a dry literalism. Third, they view religion
almost entirely as a project of social engineering combined
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with a rigid obedientialism. Religion is thus reduced to a
system of commands and prohibitions, with an excessive
emphasis on outward conformity. Even worse, often these
ideas are little more than a theological veneer for a crude
ethnic chauvinism which seeks to universalize a tribal cul-
ture.

Themodernists, for their part, generally share with the
fundamentalists an aversion to the spiritual, artistic, and
intellectual accomplishments of Islamic civilization, and
have an undiscerning “West is best” approach to Islamic
reform.Yet they both readily celebrate Islam’s advances in
science in technology, and both readily accept anymodern
technological innovation the West has to offer. These
shared characteristics can be explained in light of the fact
that both modernism and fundamentalism, in the Islamic
world, are largely responses to the lossofpower to theWest
over the last twohundredyears.Thus,bothmodernismand
fundamentalism blame traditional Islam for this failure,
and both seek to re-establish the balance.The modernists
hope to accomplish this by imitating their conquerors,
while the fundamentalistshopetoemulate thesuccessesof
thefirst generations ofMuslims.

The secular fundamentalists and the takfiris, at the two
extremes, areboth intrinsicallyutopian in theiroutlook, the
former striving to create a yet unseen paradise on earth
while the latterhope toemulate aonce realizedgoldenage.
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Falling into the fatal trap of any utopian ideology, both the
secular and religious fundamentalists invert the traditional
priorities and subjugate all values to the attainment of the
utopia. Lenin’s notorious statement, “You cannotmake an
omelet without breaking eggs,” enshrines the notion that
the perfectworld—here on earth—justifies any crime, and
describes the authoritarian approach of these two
extremes to the rest of the world. Thus, the bombing of
innocentMuslimsby aMuslimornon-Muslim state canbe
justified in the name of democracy and freedom (or in
another context the liberation of the world’s workers, or
the ascendancy of theArian race) which means that some
are chosen to die so that the rest may live “in freedom”.
Also, thebombingof innocentMuslimsbynon-stateactors
can be justified because they stand in the way of establish-
ing an “Islamic state”, or, in a perverted twist of spiritual
logic, thekillingof innocentMuslims ina terrorist attack is
not really acrimebecause theywill go toParadiseas a result
of being innocent victims in an attack justifiedby its ends.

Neither secular fundamentalists nor their religious
counterparts can reasonably claimanultimate set of values
bywhichtoact,despiteappearances to thecontrary.When
one can justify any act in the name of aworldly utopia then
onehas passed into pure utilitarianism.This utilitarianism
allows thesecular fundamentalist todeclare,withoutahint
of irony, that freedom(the livesof some)mustbe sacrificed
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for the sakeof freedom(the libertyofothers). It also allows
the religious fundamentalist to assert, with the same
obtuseness, that justicemustbesuspended (bytaking inno-
cent life) in order to preserve justice (the protection of
innocent life).

What does all this mean for the law of war? In Islamic
history, the lawofwar, thoughbasedon theQur’an and the
lifeof theProphet,wasconstantlyadaptedtodealwithnew
situations.Was it permissible to use fire as a part of a cata-
pultweapon?Whatdoesonedo incaseofcivilians insideof
a citadel under attack?What constitutes the violation of a
treaty? Questions such as these were always asked and
answered in the context of the greater law, which was gov-
erned by immutable moral principles.This law, moreover,
grew and was nurtured in an environment of spirituality,
beauty, and the accumulated wisdom of the centuries
beginning with the Prophet and continuing generation
after generation. Islamic civilization grew more experi-
enced and sophisticated, and individuals lived in a world
where tradition was alive, and the experience (and mis-
takes) of thepastwere always available to learn from.

Thoughthemodernists andpuritanical literalistsdonot
necessarily espouse the unjust use of violence (and indeed,
the vast majority of modernists and “fundamentalists” are
explicitlynon-violent in theirmethods), theirbelief system
removes the safeguards provided by centuries of tradition
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by rejecting that tradition or treating it as irrelevant.Even
though Islamic law declares attacks against non-com-
batants, forcedconversion,andnakedaggressiontobe
illegal, lifewithin traditional Islamic civilization,with
its integrated spirituality and nobility, would have
made themgenerallyunthinkable aswell.

ThecaseofBinLaden’s “fatwa”orderingMuslims tokill
both soldiers and civilians is illustrative of the problems
involved. Bin Laden is trained as a civil engineer, not an
authority in Islamic law, and it takes little investigation to
uncover that his interpretations of Islamic law are unin-
formed and self-serving.He can only draw the conclusions
hedrawsbyutterly ignoringeverythingIslamic lawhashad
to say about such questions. Using Bin Laden’s takfiri cut-
and-pastemethod, one canmake theQur’an and hadith say
anything at all.That every top authority on Islamic law in
the world rejects both Bin Laden’s conclusions and his
temerity in declaring a “fatwa” is, lamentably, often never
mentioned in theWest.

But such condemnation is not necessarily a problem for
Bin Laden and his compatriots, because they never felt
obligated to pay attention to traditional Islamic law in the
firstplace.Ostensibly theyclaimtobefollowingtheQur’an
and the teachings of the Prophet, but their method
amounts to a cherry-picking of sources to arrive at a con-
clusion that was decided beforehand. It is misleading to

question 15

61



present Bin Laden, and others like him, as men steeped in
their religious traditionwho take Islam’s teachings to their
logical conclusions. For all talk about “madrasahs”, which is
simply the word for “school”, it is important to note that
the terroristswhoclaim tofight in thenameof Islam today
arealmostentirelymeneducated inmedicine,engineering,
mathematics, computer science, etc … It is striking how
absent graduates of recognized madrasahs or Islamic semi-
naries (such as al-Azhar in Egypt) are among the ranks of
the terrorists. It is notdifficult tounderstandwhy:Anyone
who is exposed to the established traditional law could
never, with honesty and good conscience, conclude that
non-combatants are legitimate targets, or that other
Muslims become unbelievers through mere disagreement
with a certain interpretationof Islam.

Indeed,being steeped in the traditionof Islamic law
is the best inoculation against the illegal use of force.
Traditional Islamwouldnot, anddoesnot, recognize a civil
engineer (BinLaden)or aphysician (Aymanal-Zawahiri) as
competent to decide the rules of combat. Those who fol-
low them do so for other reasons, or aremuchmisled as to
the orthodoxy of their leaders. Unburdened by prece-
dent, whether through ignorance or disavowal, these
rebelliousup-startsare free topursuetheirgoalsunre-
strained by morality or justice. This is the sad legacy of
both modernism and puritanical literalism: In seeking to
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reform Islam, they “throw the baby out with the bath
water”, losing the natural checks against aggression
andinjustice intheprocessof jettisoningthoseaspects
of the tradition they find unhelpful to their projects.
Though not advocating such abuses themselves, the mod-
ernists andpuritanical literalists leave thedooropen to the
violation of basic human rights at the hands of the takfiris
and the secular fundamentalists. Modernism did not cre-
ate Hitler, but it removed the barriers, religious and
cultural, which would have made his rise an impossibility.
Similarly, puritanical literalism did not create Bin Laden,
but it weakened the immune system, as it were, of Islamic
society, leaving somewithin it susceptible to thecontagion
of takfirism.

Bymarginalizingtraditional,mainstreamIslam,one
doesnotwipeout thepoison.One loses theantidote.
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conclusion

as with any religion or systemof law,when it comes
totheIslamic lawofwar there is agapbetweenthe ideal and
its application in theworld. It ispossible to sift throughthe
longhistoryofwarandpeace inIslamiccivilizationandfind
examples where political powers and even religious schol-
ars have acted and espoused views which are anti-thetical
to the spirit and letter of the teachings of Islam outlined
above regarding war and peace. Indeed, it has happened
thatMuslims have created situations amounting to forced
conversion, or killed innocents in battle, or treated the
members of other religionswith contempt and cruelty.Yet
there is an important difference between the flouting of
high ideal and the institution of a vicious teaching. If abus-
es have occurred in the application of the Islamic laws of
war, these exist in spite of those teachings, not because of
them. Moreover, a fair reading of Islamic history will
show that in the majority of cases the Islamic law of
war—with its principles of justice, sparing of inno-
cents, and idealization of peace—were largely held to,
andveryoftentheconductofMuslimsinwarexhibited
thehighest standardsof chivalry andnobility.

Moving forward from the time of the Prophet and
Companions to the Crusades, we observe the figure of
Salah al-Din al-Ayyubi, known to the West as Saladin, a
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figure of almost proverbial gallantry in battle and kindness
in victory. The reconquest of Jerusalem by Saladin was as
memorable for its mercy as was the initial Christian con-
quest for its brutality, mirroring the mercy the Prophet
showed to his enemies when he entered victorious into
Mecca near the end of his life. But one need not go so far
back in history to find such examples. In the colonial era
severalMuslimresistancemovementsdistinguishedthem-
selves by their high standards of conduct in their
opposition to European aggression. Among them were
ImamShamil (d.1871), the “Lion ofDaghestan”, in his thir-
ty year war against Russian domination, and Emir ‘Abd
al-Qadir al-Jaza’iri (d.1883), in his battle against French
imperialism. Both men were distinguished scholars of
Islam and spiritual leaders, in addition to being almost leg-
endary military commanders. Steeped in the legal and
spiritual tradition of Islam, these heroes won the grudging
admiration of their enemies. Emir ‘Abd al-Qadir, having
fought the French for somany years, risked his life defend-
ing the Christians of Damascus, and made no distinction
between his defense of Algerian Muslims and his protec-
tion of the Christians of Damascus against his fellow
Muslims. For these warriors, their wise courage and stern
compassion were necessary outgrowths of the Qur’an and
the teachings of the Prophet.They would not have recog-
nized the Islamic principles of combat they so steadfastly
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followed were they to witness some of the aberrations of
themodern age.

InIslamic law,theendsdonot justifythemeans,and
justice is not predicated on creating a paradise on
earth,whether that paradise is an imagined futureor a
recapturedpast.TheIslamic lawofwarhasoftencome
tobe ignored, sadly, in thenameof a totalitarianmind-
set which seeks to crush everything in its path for the
sakeofachieving itsultimateends.Accordingtosucha
view, compassion, nobility, beauty, and fairness are all
to be sacrificed and then somehow recaptured later
whenthefightingends. In this respect, theutopianrebels
of today—whatever their religionor ideology—havemuch
more in commonwithLenin thanwith Saladin.

Ifwehavenotdweltonhistoricalbattlesor theminutiae
of legal discussions through the centuries it is because the
principles are so clear, even self-evident. The rules of war
and peace in Islam can be distilled into three principles: (1)
Non-combatants are not legitimate targets, and aswehave
seen this notonly includeswomen, children, and the elder-
ly but also animals and the natural environment. (2) The
fact of someone’s beingnon-Muslimdoesnotmake thema
legitimate target of attack. The Islamic conquests were
political in nature, and large areas under Muslim rule
remainednon-Muslimforcenturies.Theagreementscited
above show that the Muslims’ intention was never to con-
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vert by force. (3)Muslims are expected to live in peacewith
their neighbors whenever possible, and must respect
treaties, but this never precludes the right to pre-emptive
or responsive self-defense. Indeed, fourteen centuries ago
Islam drew a line between pre-emption and aggression,
allowing the former (as in the Prophet’s campaigns at
Khaybar and Mu’tah) and condemning the latter (Fight in
theway ofGod against thosewho fight against you, but begin not
hostilities.Lo!God lovethnotaggressors) (Al-Baqarah,2:190). In
sum,Godasksneither thatMuslimsbebelligerentnor that
theybepacifist.Rather, theymust lovepeacebut resort
to forcewhen thecause is just.
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Khaled M.Abou El Fadl.TheGreatTheft :Wrestling Islam from
the Extremists (HarperCollins, 2005): Valuable for its discus-
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Reza ShahKazemi. “Recollecting the Spirit of Jihad,” in Islam,
Fundamentalism, and the Betrayal of Tradition, edited by Joseph
Lumbard (World Wisdom, Bloomington, Indiana, 2004),
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case of Emir ‘Abd al-Qadir’s resistance against the French and
hisprotectionofSyrianChristians.

Vincenzo Oliveti. “The Myth of ‘the Myth of a Moderate
Islam’”, in IslamicaMagazine, no.15 (2006).An excellent treat-
mentofcommonallegationsof Islamicendemicviolence.
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Rudolph Peters. Jihad in Classical and Modern Islam: A Reader
(Princeton, 1996):Asamplingof someclassical andcontempo-
rary treatisespertaining to jihad.
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Abdullah Bin Bayyah. Al-Irhab: Al-Tashkhis wa’l-hulul: A
discus-sionof terrorism. See also:www.binbayyah.net

Muhammad Sa‘id Ramadan al-Buti. Al-Jihad fi’l-Islam
(Damas-cus: Dar al-Fikr, 2005): An excellent overall
discussion of the issues pertaining to jihad, from an eminent
scholar and recog-nized authority, including the laws of war,
protected peoples, political rebellion, preaching Islam
(da‘wah), treaties, and forced conversion.

Ali Jumu‘ah. Questions and Answers on Jihad in Islam (Egypt,
SupremeCouncil for IslamicAffairs, n.d.).
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notes

1. Anarchival searchof theNewYorkTimes for “holywar” or
“jihad” shows that this term is still a standard translationof
jihad, very often taking the form“jihad, or holywar”.Orone
can enter the term“holywar” into a searchonGoogleNews
and see that it is still awidespread translationof jihad. Even
sympathetic and responsible authors perpetuate the
equationbetween the two, such as JuanCole,SacredSpace and
HolyWar (I. B.Tauris, 2002).Thepublishingworld is full of
pro-vocative title such asPeterBergen’s,HolyWar, Inc.: Inside
the SecretWorld ofOsamabinLaden (FreePress, 2002).

2. This phrase even found itsway into a speechby thePope in
September 2006, albeit in the formof a quotation froma
Byzantine emperor.Though thePope saidhe regretted the
reaction, henever disavowed the statementnor didhe apo-
logize for it.

3. This termwas evenusedbyPresidentBush (in a speech
before theNationalEndowment forDemocracy inOctober
2005), and for a timebecamepopularwith certain right-wing
intellectuals andmedia talkingheads, though it fell out of
favor after significant criticismas an emptypropaganda
term, havingbeenused todescribepeople and groups as
disparate as al-Qaeda, the government of Iran, andSyria.The
first is a stateless terrorist groupwhohate Shi‘is, the second is
a Shi‘i religious state, and the third is a secular state runby an
Alawi elite ruling over a Sunnimajority.The fact that one
termmean all these things signifies that it is devoidof any
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real content.Theword “fascism” evokes the idea of a
malevolent globalmovement,wherein lies its power as a
“buzzword”.Writing as far back as 1944,GeorgeOrwell,
writing for theBritishpublic, pointedout that theword
“fascist” hadbecome sonebulous andoverused it lacked any
precisemea-ning: “Except for the relatively small number of
Fascist sympathisers, almost anyEnglishpersonwould
accept ‘bully’ as a synonymfor ‘Fascist’.That is about as near
to adefinition as thismuch-abusedwordhas come.”Little
has changed in theuse of thisword. It is obvious that the
vigilante rebels of al-Qaedahave little in commonwith the
military-industrial-state apparatus thatwas the core of 20th
centuryEuropean fascism, possessingneither amilitary,
industry, or state.

4. “Infidel” comes fromtheLatin infidelismeaningun-faithful.
As a technical term in theCatholicChurch it denoted those
whowerenot baptized, such asMuslimsor Jews.Theword
kafir literallymeans “to cover” andoriginally signified akind
of ingratitude,meaning that one “coveredover” the gifts or
blessings onewas given. It thus has the sense of denial and
rejection.Practically speaking, it is used in away similar to
“infidel”, butwithone crucial difference: by and largeMus-
limsdidnot call non-Muslims kafirunless theywerepaganor
atheist. Itwouldbe contradictory to call a JeworChristian a
kafir, since theQur’anoften calls upon themto follow their
own religionmore faithfully (5:66, 5:68). Infidel goes back at
least as far as the 11th centuryTheSong ofRoland (Chanson de
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Roland), where the “infidels” are theMuslims in theHoly
Land. It also appears in theKing JamesVersion in 2Corin-
thians6:15,Andwhat concord hathChristwithBelial? orwhat
part hath he that believethwith an infidel? and 2Corinthians
6:14-16But if any provide not for his own, and specially for those of
his ownhouse, he hath denied the faith, and isworse than an infidel.

This term is noteworthybecauseMuslims themselves
almost never use theword “infidel” to translate kafir (pre-
ferring “unbeliever”, “disbeliever”, “denier”), yet critics of
Islam regularly accuseMuslimsof this or that view in relation
to “infidels”. For example, a contemporary convert toChris-
tianity fromIslam,NonieDarwish, haswritten abook,Now
TheyCallMe Infidel (SentinelHC, 2006).Has anyone actually
calledher that specificword, or is it her own trans-lation?
Theword “infidel” effectively conjures the emotional impact
of this termas apart of theWest’s collectivememory,
disregarding the fact that the termhas no resonance for a
WesternMuslim, andmeans something significantly dif-
ferent from kafir.Another bookbyAyaanHirsiAli, another
formerMuslim, bears the title Infidel (FreePress, 2007),
implying that this is the label shenowbears fromsomeun-
defined groupofMuslims.Actually, as an atheist the term
Latin-basedword “infidel”more strongly demarks her rela-
tionshipwithChristianity thanwith Islam.

5. Oftenmisunderstandings about theQur’an canbe easily
clearedupby referring to the classical and recognized
Qur’anic commentaries, such as those of al-Tabari (Jami‘ al-
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bayan ‘an ta’wil ayat al-Qur’an), Fakhr al-DinRazi (Mafatih al-
Ghayb, or al-Tafsir al-Kabir), IbnKathir (Tafsir IbnKathir),
al-Qur-tubi (al-Jami‘ li-ahkamal-Qur’an), al-Baydawi (Tafsir al-
Baydawi), al-Zamakhshari (al-Kashshaf ‘anHaqa’iq al-Tan-zil),
andmanyotherswho arewell known to the scholarly
tradition, andwhich are our startingpoint.Though simply
referring to suchworks is not sufficient in itself to arrive at a
conclusive andbindingknowledgeof a particular issue, it is
worthnoting thatmanyof thosewho speak about jihad and
warnever bother tomake reference to the classical commen-
taries at all.

6. Al-Nasa’i, al-Sunan,Kitab al-Ba‘yah, with similar hadith in Ibn
Majah’sSunan,Kitab al-Fitan and in theSunanofAbuDawud,
Kitab al-Mulahim.

7. NarratedbyDaylami,with a similar hadithnarratedby
Tirmidhi in hisSunan,KitabFada’il al-Jihad. SeeMuham-mad
Sa‘idRamadan al-Buti, al-Jihadfi’l-Islam (Damascus:Dar al-
Fikr, 2005) p.21.

8. IbnMajah, al-Sunan,Kitab al-Adab.

9. IbnKathir relates thatmany famous early figures of Islam
such as Ibn ‘Abbas,Mujahid,Muqatil ibnHayyan,Qataadah
andothers said that this is thefirst verse revealed concerning
jihad.Tafsir al-Qur’an al-‘Azim(Riyadh:Dar al-Salam, 1998),
vol.3, p.103.

10. Al-Bukhari, al-Sahih,Kitab al-Maghazi.
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11. Ibid.,Kitab al-Tamanni.

12. Ibid.,Kitab al-Iman.

13. The second caliph, ‘Umar ibn al-Khattab, had aChristian
servant namedAsbaq.WhenUmar invitedhim to Islam, the
servant refused, towhichUmar replied, quoting theQur’an,
“There is no compulsion in religion,” and then said, “Asbaq, if you
were to accept IslamIwouldhave entrusted youwith some
of theMuslims’ affairs.” In another incident, ‘Umar said to an
oldwomanwhohadnot accepted Islam, “BecomeMuslim,
oldwoman, becomeMuslim.God sentMuhammadwith the
truth.” She replied, “I amanoldwomanwho is close to
death.”Umar said, “DearGod, bearwitness!” andhe rec-ited
There is no compulsion in religion. (Buti, p.52)

14. Once apolytheist askedAli if theywouldbekilled if oneof
themwere to come toProphetwith someneedor tohear the
WordofGod.Ali replied in thenegative, andquoted9:6on
asylum for thepolytheists. (Buti, p. 57quoting from al-Jami‘
li-ahkamal-Qur’an, 8:76)

15. IbnKathir,Tafsir al-Qur’an al-‘Azim (Riyadh 1998) pp.308-9.
Manyof the selections and translations of this section are
taken fromDavidDakake, “TheMythof aMilitant Islam,” in
Islam,Fundamentalism, and theBetrayal ofTradition, editedby
JosephLumbard (WorldWisdom,Bloomington, Indiana,
2004), pp.3-37.

16. See IbnTaymiyyah al-Siyasa al-Shar‘iyyahfi Islah al-Ra‘iwa’l-
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Ra‘iyyah, quoted inPeters, p.49. For a similar hadith see
Bukhari 3052,Kitab al-Jihad.

17. TheSunanofAbuDawud,Kitab al-Jihad.

18. Malik’sMuwatta’,Kitab al-Jihad.

19. IbnKathir,Tafsir,Vol.1, p.308.

20. Baladhuri,Futuh al-buldan, trans. P.Hitti asOrigins of the
Islamic State (NewYork:AMSPress) vol.1,p.100.

21. Ibid. 187.

22. Al-Tabari,TheHistory of al-Tabari, v.XII:TheBattle of al-
Qadissiyyah and theConquest of Syria andPalestine, trans.
Y.Friedmann (Albany: SUNYPress, 1985), p.191.

23. Baladhuri vol.1,p.314.

24. Rawdat al-Talibin, 10:315-16 (seeButi, p.133).

25. Al-Mughni,4:250 (seeButi, p.133).

26. SeeButi, p.134.

27. FromNawawi’s commentary upon theSahihofMuslim,
12:229 (seeButi, p.149).

28. Muslim, al-Sahih,Kitab al-Imarah.

29. Ibid.,Kitab al-Imarah.
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